AHOTAILUS

Hpauescokuti €. FO. KpuMiHaabHO-TIpaBOBa OXOPOHA TOCIOAAPCHKUX BiIIHOCHH Y
cthepi opranizalii 1 TpoBEJACHHS a3apTHUX 1rop Ta Jioteped. — KpamidikaliifHa HayKoBa
mpailst Ha paBax PyKOIHUCY.

Juceprariisi Ha 3100yTTSl HAYKOBOTO CTYIIEHs TOKTopa (pinocodii 3a creniaabHICTIO
081 «IIpaBo» y ramysi 3Hanb 08 «IIpaBo». — JloHeubKUI HAIlOHATBLHUNA YHIBEPCUTET
imeni Bacuns Ctyca MinicTepcTBa ocBiTH 1 Hayku YKpainu, Binnuus, 2021.

Huceprailii € KOMIUIGKCHUM HAyKOBUM JIOCHI/DKEHHSIM, CIOpPSIMOBaHUM Ha
pO3B’s3aHHSI TaKOl BaXJIMBOI HAYKOBO-TIPUKJIAJAHOI MpoOJeMHU, SK OOTpyHTYBaHHS
TEOPETUYHUX TIOJOKEHh Ta PO3POOJICHHS HANpsAMIB YAOCKOHAJIEHHS BITYMU3HSHOIO
KPUMIHAJIBHOTO 3aKOHOJIAaBCTBA 1 MPAKTUKA WOTO 3aCTOCYBaHHS, CHPSIMOBAaHUX Ha
MIJBUILIEHHS €EKTUBHOCTI KPUMIHAIBHO-IIPABOBOI OXOPOHH TOCHOJAPCHKHUX BIIHOCUH Y
cdepi oprasizailii Ta IpoBEJEHHS a3apTHUX 1TOP Ta JOTEPEH.

Poznin 1 «ComianbHa 0O0YMOBIIEHICTh KpUMIHAMIZAIIT MdisiHb, Tepea0adeHnx
crartamu 203-2 ta 365-3 KK Ykpainn» npucBsueHuil JOCTIHKEHHIO MiICTaB Ta MPUBOIIB
KpUMiHAJI3a1lii po3rIsiIyBaHUX MOCATaHb, a TAKOX BU3HAYEHHIO TOTO, Y OYJIHM y TMpoIieci
KpUMIHAII3alii BIAMOBIAHUX [iiHb JOTPUMaHl pPO3pO0JIEHI KPUMIHAIBLHO-IPABOBOIO
JTOKTPHHOIO MPUHITUTIH.

Ha migcraBi mpoBeneHOro aHamizy JOBEACHO, IO PE3YJIbTaTOM yXBaJCHHS
3akony Big 14 munus 2020 p. crama gekpuMiHami3alis 3HAYHOTO MAacHWBY liSIHb,
nepenadaueHux mnomnepeanboro pemakiiero cr. 203-2 KK Vkpainu, 3Bakaroun Ha 1110,
3aKOHHUMHU HEOOX1THO BBaYKATH PIMIEHHS CY/IIB, K1 3aKPUBAIOTh MPOBAKCHHS, 110 OyiIH
BIIKPUTI 710, aJie PO3MISIAAIOTHCS BXKE MICIIsl HAOpaHHS YMHHOCTI 3raJJlaHUM 3aKOHOM.

3aBsKK 3BEpPHEHHIO 10 OCHOBHUX IOJIOXKEHB TeOPil KpUMiHAII3AI1 TisTHB 3’ ICOBAHO,
110 TOJOBHOIO MiJACTaBOIO it yxBajeHHsa 3akoHy Bif 14 mumusa 2020 p. Ta momanibiioi
JEKpUMIHaJI3allii 3HaYHOTO MacCUBY AisiHb, PO SK1 HIITOCS Y epBUHHIN peaakuii ct. 203-
2 KK VYkpaiam, crana mommika y MpOBEACHIN paHille KpuMiHami3aIli, MmoB’s3aHiil 13
npuiHATTSIM 3akoHiB Bij 15 TpaBus 2009 p. ta Bix 22 rpyaus 2010 p., piteHHs npo sike He

Oyno cormiankHO 0OyMOBIeHHM. KOHCTaTyeThbes, MO HACIIIKOM Takoi Oe3mijacTaBHOL



KpUMiHaIi3aIiil cTajio Te, o0 KpuMiHajabHO KapaHoto B 2010 p. Oyyio BU3HAHO JISUIBHICTD,
XapakTep Ta CTYIIHb CYCHUIbHOT HeOE3MEKH SIKOi € TAKUM, SIKUH BUMarae He ii aOCOIIOTHOI
3a00pOHH Ta, BIAMOBITHO, BCTAHOBJICHHS KPUMIHAJIBHOI BIAMOBINATBHOCTI 3a OyAb-sKi
OpOsSIBM TMOPYIIEHHS i€l 3a00poHM, a 1 HAJEKHOIO JEp>KaBHOIO pPEryJioBaHHS 31
BCTAHOBJICHHSIM KPUMIHAJIBHOT BIAMOBINATBLHOCTI JIMINE 3a HAWOUIBII HeOe3MmeuHi
MOPYIIEHHSI BCTAHOBJICHOTO MOPSAKY MPOBAIKEHHSI BIAMOBIAHOI MISITBHOCTI — IO 1 Oyi0
3aJIeKJIapOBaHO METOI0 yxBajieHHs 3akoHy Bia 14 numnusa 2020 p.

BcranoBneno, mo miacraBoro s monoBHeHHsT KK Ykpaian HOBOTO cT. 365-3 crana
XapaKkTepHa JUIsi OCTaHHIX POKIB HECHPUSTIMBA JUHAMIKA TAKOTO BHJY TOBEIIHKH, SK
«KpUIIIYBaHHS TpPAI[iBHUKAMHU MPABOOXOPOHHUX OpraHiB HE3aKOHHMX a3apTHUX Irop Ta
JIOTEPEN.

JloBezeHo, 1o mpu yxBaJjieHHI nnepeadoadennx 3akoHoM Bin 14 mumus 2020 p. 3miH 10
KPUMIHAJBHOTO 3aKOHOJIaBCTBA 3aKOHOJABEIlh 3/1€OUIBIIOI0 BpaxOBYBaB pPO3pOOJICHI Y
KpUMIHAJIBHO-TIPABOBIM Haylll K COILIaJbHI Ta COILaJIbHO-TICUXOJIOTIUHI (30Kpema,
MPUHIUI CYCIUIbHOI HEOEe3MeKu), Tak 1 OUIbIIICTh CHUCTEMHO-TIPABOBUX IPHUHIIUIIIB
KpumiHamizaiii. BogHouac 3’scoBaHo, 1110 TiJ] 4ac [[bOTO MPOIIECy MapiaMeHTapisiMU BCE K
Oynu mopylleHl MAesKl SK 3arajlbHONPaBOBl, TaK 1 KPUMIHAJIBHO-TIPABOBI TMPUHIIUAIN
KpUMIHaJI3a1ii, 30KpeMa, CUCTEMHO-TIPABOBOT HECYIEPEUTIMBOCTI Ta CIIBMIPHOCTI CaHKLIIT
Ta eKoHoMii penpecii. [lokazana cyTh BKa3aHUX MOPYUIEHb 1 3aIIPOINIOHOBAHI IIUISIXHU iXHBOTO
YCYHEHHS.

Y posmimi 2 «OO0’€KTMBHI O3HAKA CKIAAIB KPUMIHAIBHUX TPAaBOIMOPYIIEHb,
nependauenux crartamu 203-2 ta 365-3 KK Ykpainu» Bu3HaueHo po1oBi Ta Oe3nocepenni
00’€KTH JTOCHIDKYBAaHUX CKJIAAIB KPUMIHAIBHHX MPaBOMOPYIICHb, TMpOaHaTI30BaHI
30BHIIIHI 03HAKU OCTaHHIX.

OOrpynToBaHo, 1O 3 HaOpaHHsSM 4YMHHOCTI 3akoHoM Binx 14 mumus 2020 p. Oys
3MiHEHUN OCHOBHUHM Oe3nocepenHid 00’ekT mnepeadauyeHoro cr. 203-2 KK Vkpainu
KPUMIHATBHOTO TMPABOMOPYIICHHS, SKUM paHille — X04 II€ ¥ He BUIUIMBAIO 3
MicIiepo3TalntyBaHHs BiAMoOBiIHO1T 3a60ponu B cuctemi OcobmmBoi yactuau KK Yipainu —
OyJM BIAHOCMHU MOPAJIBHOCTI, TOJ1 SIK Hapa3l — BCTAHOBJICHHI TOPSIOK MPOBAIKEHHS

BIJITENIEp JI03BOJICHOI TOCIOAAPCHKOI MISJIBHOCTI Y cdepi opraHizaiii Ta MpPOBEICHHS



a3apTHHX 1TOp, JIOTepel. 3Bakarouu Ha 1€, BACHOBYEThCS, 1110, HA BIAMIHY BiJ CUTYaIlii, sKa
icnye croroani, po3mimieHHs cr. 203-2 KK Vkpainu y posn. VII OcobnuBoi yacTuHu
«KpuminaneHi mpaBonopyuieHHs y cdepi rocnoaapcbkoi aismpHOCT» 'y 2010 p. Oyno
MOMMJIKOBUM, /1K€ 32 YMOBHU a0COJIOTHOI 3a00pOHHU TPalIbHOTO O13HECY MOPYIICHHS TaKoi
3a00pOHH MaJI0 PO3LIHIOBATHCH SIK MOCSATAHHA HAa BIAHOCMHU MOPAJIBHOCTI, HAa IIO, KPIM
IHITIOTO, BKa3y€ 1 BIATMOBIAHWKA 1HO3EMHUN JOCBIJ KPUMIHAJIHLHO-TIPABOBOI MPOTHIIL
JOCIIDKYBaHUM CYCITIJIBHO HEOE3MEeYHUM IMPOsBaM.

3anpomnoHOBaHO aBTOPChKE TPaKTyBaHHS OCHOBHOTO Oe3MocepeaHboro 00’€KTa
KPUMIHAJIBHOTO MPaBOIOpYyIIeHHSs, nepeadauenoro cr. 365-3 KK Ykpainu, sik cycniabHUX
BIJIHOCHH, $KI 3a0e3MeuyloTh BCTAHOBJICHUI 3aKOHOJABCTBOM IMOPSIOK pearyBaHHS
MpaliBHUKaMU TPAaBOOXOPOHHUX OpPraHiB Ha (pakT BUSBICHOI a00 Takoi, 10 cTaja iM
BIJIOMa 13 3asB YM IOBIJOMJICHb, HE3aKOHHOI MISUTBHOCTI 3 opraHizailii abo ImpoBeACHHS
a3apTHUX 1rop, JIOTeped. 3 ypaxyBaHHSIM BHU3HAUYEHOI aHTUCYCHUIHLHOI CHPSIMOBAHOCTI
IisIHb, ONMCAHUX Y L1 HOPMI, apTyMEHTY€ThCS, 1110 BOHU MaJId O OyTH BU3HAHI IOCSTAHHIM
HE Ha CJTy>KOOB1 BIIHOCHHH, a Ha BIIHOCUHU MPABOCYJIsl, @ TOMY PIIICHHS ITPO PO3MIIICHHS
aHaJIi30BaHO1 HOPMU cepejl CIy>KOOBHX K. TIP. € TOMUIKOBHM.

Ha migcraBi Bceb6iuHOTO aHai3y pi3HUX Moja0KeHb 3akoHy Bia 14 mumnus 2020 p., axi
MPUCBAYEH] BUZHAYEHHIO TOHATTS Ta 03HAK a3apTHUX IrOp, pOOUTHCSI BUCHOBOK IPO TXHIO
KOJII31HHICTh, 3 YpaXyBaHHSIM YOr0 BKa3Y€ThbCS Ha HEOOXIIHICTh HETalHOTO Y3TOKEHHS
BIJIMOBIJTHUX TIOJIOKEHb PETYJIIOI0YOT0 3aKOHO/IaBCTBA.

OOrpyHTOBaHO, 1110, 3BayKal0OYU HA HAABHICTh NMPUHLHUITY «yCl CyMHIBH — Ha KOPHUCTb
ocobu, missHHS $KOi KBaNi(iKyeThCs», a TaKoX TOro, Mo y m. 3 4. 3 CT. 2
3axony Big 14 nmunus 2020 p.  3ragyerbes JuIIe NOpo  «BUMAAKOBICTHY, cT. 203-2
KK Vkpainu He Moxe IHKpUMIHYyBaTtucs oco0am, sKi 3aliMaroThCsl Oprasizaiiero abo
MPOBEICHHSIM 1HTEJEKTyaTbHUX Irop, sIKi, O TOTO 3K, HE BIAHOCATHCS 1O THUX BHJIIB
TUSITBHOCTI, Ha SIKI MOKe OyTH BUJIaHA JIIIEH31sI BIJMOBIIHO 0 3aKOHY.

Hosexaeno, mo xova y maitoytnbomy KK Ykpainu 1 mae 6yTu 101OBHEHUH 3arajibHOIO
HOpMOIO, fKa OyJe mependavyaTv KpUMIHAIBHY BIAMOBINAIBHICTE 3a yCl HAWOUIBII
CYCIIJTbHO HEOe3NMe4YHI TpOSBM TMOPYIIEHbh BCTAHOBJICHOTO TIOPSAKY — 3alHATTS

rOCIIOAAPChKOI0 MISUTBHICTIO, 30KpemMa i 3a Oe3iileH3iiiHe abo K I1HIIEe HE3aKOHHE



IPOBAHKEHHS JAISJTIBHOCTI 1010 OpraHizallli Ta mpoBeJACHHS a3apTHUX 1rop abo joTepei, Ha
CHOTOJIHI ONTHUMAJIBLHUM CIIOCOOOM KPUMIHAJIBLHO-TIPABOBOI MPOTHIII Takid HE3aKOHHIN
JISUTBHOCTI € HasBHICTD BIJMOBIIHOI criemianbHol HopmH (cT. 203-2).

3a pe3yabTaTaMu AOCTIDKEHHS PI3HUX MOJENeH KpUMiHAIBHO-IIPABOBOT MPOTHUIIT
HE3aKOHHOMY T'PaJIbHOTO 0i13HECY OOTPYHTOBAHO IMOJIOKEHHS MPO TE, 10 B YIOCKOHAICHIH
ct. 203-2 KK VYkpainu 10 yucina KpUMIHAIBHO MPOTHIPABHUX CIiJ BIIHOCHTU JIMIIE
BIAMOBIAHY O€3MileH31iHy JisIbHICTh. [Ipu I1bOMy apryMEHTOBaHO, IO 3aMICTh
dbopmymoBaHHS «0e3 JIeH3li Ha MPOBAKCHHS BIAMOBIMHOTO BHUAY MJiSUTBHOCTI 3
oprasizaiiii Ta MpoBEACHHS a3apTHUX ITOP, 1[0 BUJAETHCS BIAMOBIIHO J10 3aKOHY» ¥ cT. 203-
2 KK Ykpainu HeoO0X11HO BKa3aTH Ha BIJICYTHICTb «JIIEH311 HA MPOBAJKEHHS B1IMOBIIHOTO
BUJTY JISUTBHOCTDY.

[IpeameToM OKpeMoi yBaru CTajo MUTAHHS MPO JOUIIBHICTh MOETHAHHS Y MEXax
OJIHOTO CKJaay KpHMIHAJIBHOTO MPAaBOMOPYIICHHS HAWOUIbII CEpUO3HHX MOPYLIECHb
rOCIIOJIapCHKOTO 3aKOHOMABCTBA y cdepi opranizallii Ta MPOBEICHHS HE JIUIIE a3apTHUX
irop, a it Jorepeil. 3a pe3ynbTaTaMu Po3TIIsy [bOTO MUTAHHS PE3IOMY€ETHCS BUTIPABIAHICTh
TaKOro MiAXO0My, IKUW 3HAWIIOB BioOpaskeHHs 1 B unHHINA Hapasi cT. 203-2 KK Vkpainu.
Boanodac koHCTaTyeThCcsl MmMeBHA HEY3rouKeHICTh mosioxkeHb cT. 203-2 KK VYkpainu Ta
BIJIMOBIIHUX TPUIHCIB PETYJIIOI0YOr0 3aKOHOJABCTBA, 3alPONOHOBAHO MUIAXM il
MOJI0JTAHHS.

3 TOCHWJIaHHSM Ha TMONEPEIHhO BU3HAYEHUW XapakTep Ta CTYMIHb CYCHUIBHOT
HeOE3MeKH, a TAKOXK Ha BIATIOBIAHUM 1HO3EMHUI TOCBIJ apTyMEHTY€EThCS, 10 NepeadaveHi
y c1. 203-2 KK Vkpainu nissHHS MarOTh BU3HABATHCS KPUMIHAIBHO KapaHUMU HE3aJICKHO
BiJl pO3MIpIB OTPUMAHHUX JOXOJIB a00 X MacmTabiB HE3aKOHHOTO TpaJIbHOTO Oi3HECy.
PazoMm 13 TuM OOIpyHTOBaHO, IO OTPHMMAHHS BHACIHIJOK BIJAMOBIIHOI HE3aKOHHOI
JISUTBHOCTI IOXOJTy Y BEJIMKOMY PO3MIipi, K 1 IPUIIOM CTaBKH B OCOOH, SIka HE MOXe OyTH
rpaBleM BIJIMOBIHO JI0 3aKOHY, 3HAYHO MiABHUIINYE CTYMiHb CYCIUIHHOI HEOE3MeKH TaKoi
MOBEMIIHKK, 3 ypaxXyBaHHSM 4YOro BIJMOBIAHI O3HAKW CJiJ BIJHECTH JO 4YHCIA
kBamdikyrounx (4. 2 ct. 203-2 KK Ykpainn).

BcranoBneno, mo y ct. 365-3 KK Vkpainu nopyuryrorbest npaBuia (HopMaibHOI

JOTIKM, akKe i Oe3IATBHICTIO PO3YMIEThCS TMPUXOBYBAHHS, SIK€ 37€OUTBIIOTO



MPOSIBIISIETHCS B AKTUBHIM, a HE TACUBHIM MOBEIHIII.

Hoseneno pouiuibHicTh AonoBHEeHHS po3a. X VIII OcobmuBoi yactuan KK Ykpainu
«KpumiHanbHi MpaBOMOpYIIEHHS MPOTH MPABOCYsH» HOBOIWO cT. 372-1 mpo «ymmucHe
YKPUTTS KPUMIHAJIBHHUX IPABOMOPYIICHb BiJl OONIKY», Y MeXax $Koi, Ha BIAMIHY BiJ
cT. 365-3 KK Ykpainu, Mmae HTHCS PO YKPUTTS BT 00JTIKY HE SIKOTOCH OJTHOTO KOHKPETHOTO
KPUMIHAJIIBHOTO TIPABOMOPYIICHHS, a Mpo OyAb-sKe KpPUMIHAJIBHE MPaBOMOPYIICHHS.
Po3po6eHo penakiiiro BiIMOBIAHOI MPOEKTOBAHOT 3a00pOHH.

Y posnimi 3 «CyO’eKTHBHI O3HAaKM CKJIAIB KPUMIHAJIBHUX MPaBOMOPYIIEHb,
nependoadeHux crtaTrTsiMu 203-2 ta 365-3 KK Ykpainn» mocaijoBHO BU3HAYAIOTHCS O3HAKU
cy0’ekTa Ta 3MICT CYO’€KTMBHOI CTOPOHU JIOCHIIPKYBAaHOI TPYNU KPUMIHATHHUX
MIPABOIOPYIICHb.

30kpeMa, BCTAHOBJIEHO, IO CYO’€KT KPUMIHAJBHOTO  MPABOMOPYIICHHS,
nepenbaueHoro ct. 203-2 KK Vkpainu, € 3aralbHAM, THM 49acoM SIK KPHMIHAJIBHOTO
nmpaBomopyIieHHs, nepeadadeHoro ct. 365-3 KK VYkpainu, — cnemiansaum. Po3risHyTo
BapiaHTH KBajidikalii Ta 0OrpyHTOBAaHO HEOOXIAHICTH AUGEpeHIIHoBaHOT KPUMIHATIBHO-
MPaBOBOI OI[IHKH JI1i1, 3 0AHOTO OOKY, OC10, 5IK1, BAKOHYIOUYHU PO3NOPSAIKEHHS OPTaHI3aTOPIB,
NPOBOJWIIN a3apTHi irpu (Kpym’e, KacUpH, MPOABIl, ONMEPATOPH, MEHEKEPU TPATBHHUX
3aJiB, QIMIHICTpATOpPH), a 3 IHIIOr0 — MPEICTABHHUKIB OOCIYrOBYHOUOTO TMEPCOHATY
(o¢imianTiB, OapMeHiB, TaHIIBHULb, MPUOMPATBLHUKIB, OXOPOHIIB Ta IHIIUX MOAIOHUX
cyO’€KTIB).

JIst nprBeieHHs] KOHCTPYIOBAHHS KBaTI(PIKYIOUMX O3HAK Y BIAMOBIIHICTH 10 BUMOT,
pO3pO0JICHNX y KpUMIHAJIBHO-TIpaBOBid Haymi, y 4. 2 c1. 203-2 KK VYkpainu 3amicth
3raJlyBaHHs PO «IIOMEPEIHIO 3MOBY I'PyIH 0C10» MPOMOHY€ETHCS BKa3aTH HA «Jii, BUMHEH]
OpTraHi30BaHOIO TPYIIOO».

3 moCWIaHHSAM Ha 3arajibHi MpaBuia KBami(ikarli JisiHb, BAMHCHUX Yy CIIBYYacCTI,
JIOBOJAUTKCS, 1110 TPU OIIIHII AiH 0Ci0, sIK1 OyJIM opraHizaTopaMu rpaJibHOTO 013HECY, HE CJTiJ
noaatkoBo (kpim cT. 203-2) mocunarucs mie i Ha 4. 3 ¢T. 27 KK Ykpainu.

BcranoBneno, 1o Cy0’€KTMBHAa CTOPOHAa KPUMIHAIBHUX  IPABOIOPYIICHB,
nependoaveHux crartamu 203-2 ta 365-3 KK Vkpainu, XxapakTepuszyeTbCsi BUKIIOUHO

IPSIMUM YMUCTIOM. APTYMEHTOBAHO HEOOX1IHICTh BUKIIOUEHHS 3 AUCIIO3UIIIT TPOEKTOBAHOT



HOPMH IIPO YMHCHE YKPHUTTS KPHUMIHAJIBHOTO IPABOIOPYIIEHHS Bix 00iiky (cT. 372-1)
HEKOHKPETHU3YI0UO1 BKa3iBKHA HA MOTHB.

3a pe3yJabTaTaMy JOCHTIKEHHS PO3BHHYTO BIIIMOBITHI IMOJIOXKEHHS KPUMiHAIBHO-
npaBoBOi Teopii, Ha ©0a3l SKkUX CHOPMYJIBOBAHO KOHKPETHI MPOMO3HUINT II0J0
BJIOCKOHAJICHHS 3aKOHOIaBCTBA Y KpaiHM Ta MPAKTUKHU HOTO 3aCTOCYBaHHS.

KiarouoBi ciaoBa: azapTHi irpm, JoTepei, opraHizaiisi Ta MPOBEICHHS, JIIEH3I,
KpUMIiHAJIbHO-TIPABOBA OXOPOHA, T'OCHOJAPCHKI BIJIHOCHHH, CJIy>XOOB1 BIJHOCHHH,

BIJTHOCHHHU MIPABOCY//Is1, BJIACHICTb.



SUMMARY

Ye. Yu. Drachevskyi Criminal and legal protection of economic relations in the field
of organization and conduct of gambling and lotteries. - Qualifying academic paper printed
as manuscript.

Thesis for the Doctor of Philosophy degree in specialty 081 “Law” in the field of
knowledge 08 "Law". — Vasyl’ Stus Donetsk National University of the Ministry of
Education and Science of Ukraine. - Vinnytsia, 2021.

The thesis is a complex scientific research aimed at solving such an important
scientific and applied problem as substantiation of theoretical provisions and development
of ways of improvement of domestic criminal legislation and its practice of application,
aimed at increasing the effectiveness of criminal and legal protection of economic relations
in the field of organization and conduct of gambling and lotteries.

Chapter 1 "Social conditionality of criminalization of acts under Articles 203-2 and
365-3 of the Criminal Code of Ukraine" is devoted to the study of the grounds and excuses
for criminalization of the considered encroachments, as well as to the determination of
whether the principles elaborated by the criminal legal doctrine were observed in the process
of criminalization of corresponding acts.

Based on the conducted analysis, it is proved that the adoption of the Law of July 14,
2020 resulted in the decriminalization of a significant body of acts provided for in the
previous edition of Art. 203-2 of the Criminal Code of Ukraine, considering that, it is
necessary to consider as lawful the decisions of courts that close the proceedings that were
opened before, but are considered after the entry into force of the mentioned Law.

Due to the addressing the main provisions of the theory of criminalization of acts, it
was ascertained that the main reason for the adoption of the Law of July 14, 2020 and further
decriminalization of a significant body of acts referred to in the original edition of Art. 203-
2 of the Criminal Code of Ukraine, was an error in the previous criminalization related to
the adoption of the Laws of May 15, 2009 and December 22, 2010, the decision of which
was not socially conditioned. It is stated that the consequence of such unjustified

criminalization was the fact that as the criminal activity in 2010 was recognized an activity,



the nature and degree of public danger of which requires not its absolute prohibition and,
accordingly, the establishment of criminal liability for any violations of this prohibition, but
its proper state regulation with the establishment of criminal liability only for the most
dangerous violations of the established procedure for the relevant activities - which was
declared for the purpose of adopting the Law of July 14, 2020.

It is established that the basis for supplementing the Criminal Code of Ukraine with
a new Art. 365-3 has become the typical in recent years unfavourable dynamics of such kind
of behaviour as "protection” of the illegal gambling and lotteries by law enforcement
officers.

It is proved that when adopting the amendments to the criminal legislation provided
by the Law of July 14, 2020, the legislator mostly considered both social and socio-
psychological (in particular, the principle of public danger) and most systemic legal
principles of criminalization developed in criminal legal science. At the same time, it was
ascertained that during this process, parliamentarians still violated some common legal and
criminal legal principles of criminalization, in particular, the systemic and legal consistency
and proportionality of sanctions and the economy of repression. The essence of the specified
violations and the offered ways of their elimination is shown.

Chapter 2 "Objective features of the composition of criminal offenses under Articles
203-2 and 365-3 of the Criminal Code of Ukraine" identifies generic and direct objects of
the investigated compositions of criminal offenses, analyzes the external features of the
latter.

It is substantiated that with the entry into force of the Law of July 14, 2020, the main
direct object of criminal offense provided for by Art. 203-2 of the Criminal Code of Ukraine
was changed. Previously - although it did not follow from the position of relevant
prohibition in the system of the Special Part of the Criminal Code of Ukraine — it was the
relations of morality whereas now - the established procedure for conducting from now on
permitted economic activity in the field of organization and conduct of gambling and
lotteries. Given that, it is concluded that, in contrast to the situation that exists today, the
placement of Art. 203-2 of the Criminal Code of Ukraine to chapter VII of Special Part

"Criminal offense in the field of economic activity" in 2010 was erroneous, because under



the condition of the absolute prohibition on gambling the violation of such a prohibition
should be regarded as an encroachment on relations of morality, to which, among other
things, indicates the relevant foreign experience of criminal and legal counteraction to the
studied socially dangerous manifestations.

It is offered the author's interpretation of the main direct object of the criminal offense,
provided for by Art. 365-3 of the Criminal Code of Ukraine, as public relations, which
ensure the established by law procedure for responding by the law enforcement officers to
the fact of detected or known to them from written requests or reports, illegal activity on the
organization or conduct of gambling and lotteries. Taking into account a defined anti-social
orientation of the acts described in this norm, it is argued that they should be recognized as
an encroachment not on official relations, but on the relations of justice, and therefore the
decision to place the analysed norm among official criminal offences is erroneous.

On the basis of a comprehensive analysis of various provisions of the Law of July 14,
2020, which are devoted to defining the concept and features of gambling, a conclusion is
made about their conflict nature, considering what it is indicated to the need for immediate
coordination of relevant provisions of regulatory legislation.

It is substantiated that, considering the existence of the principle "all doubts - in favour
of the person whose action is qualified"”, as well as the fact that in paragraph 3 of Part 3 of
Art. 2 of the Law of July 14, 2020 only "coincidence" is mentioned, Art. 203-2 of the
Criminal Code of Ukraine may not be incriminated to persons engaged in the organization
or conduct of intellectual games, which, moreover, do not belong to those activities for
which a license may be issued in accordance with the Law.

It is proved that although in the future the Criminal Code of Ukraine should be
supplemented by a general norm that will envisage criminal liability for all the most socially
dangerous manifestations of violations of the established order of economic activity,
including unlicensed or other illegal activities concerning the organization and conduct of
gambling or lotteries, for today the optimal way for criminal and legal counteraction to such
illegal activities is to have a relevant special norm (Article 203-2).

According to the results of a study of various models of criminal and legal

counteraction to illegal gambling, the provision is substantiated that in the improved Art.



203-2 of the Criminal Code of Ukraine only the relevant unlicensed activities should be
included to the number of criminally illegal. It is reasoned that instead of the wording
"without a license to conduct the relevant kind of activity for the organization and conduct
of gambling, issued in accordance with the law" in Art. 203-2 of the Criminal Code of
Ukraine it is necessary to indicate the absence of a "license to conduct the corresponding
activity."

The issue of the expediency of combining within one composition of criminal offence
of the most serious violations of economic legislation in the field of organization and
conduct not only of gambling but also of lotteries became the subject of special attention.
Based on the results of consideration of this issue, the justification of such an approach is
summarized and is reflected in the current Art. 203-2 of the Criminal Code of Ukraine. At
the same time, a certain inconsistency of the provisions of Art. 203-2 of the Criminal Code
of Ukraine and the relevant provisions of regulatory legislation is stated and the ways of its
overcoming are proposed.

Referring to the pre-determined nature and degree of public danger, as well as to the
corresponding foreign experience, it is reasoned that provided for in Art. 203-2 of the
Criminal Code of Ukraine acts must be recognized as criminally punishable regardless of
the amount of income received or the scale of illegal gambling. At the same time, it is
substantiated that receiving a large amount of income as a result of relevant illegal activity,
as well as accepting a bet from a person who cannot be a player according to the law,
significantly increases the degree of public danger of such behaviour, considering that, the
relevant features should be attributed to the number of qualifiers. (Part 2 of Article 203-2 of
the Criminal Code of Ukraine).

It is established that in Art. 365-3 of the Criminal Code of Ukraine the rules of formal
logic are violated, because inaction means concealment, which is mostly manifested in
active rather than passive behaviour.

It is proved the expediency of supplementing Chapter XVIII of Special Part of the
Criminal Code of Ukraine "Criminal offence against justice” with a new Art. 372-1 on
"Intentional concealment of criminal offense from the account” which, in contrast to Art.

365-3 of the Criminal Code of Ukraine, should concern not only the concealment from the



account of one concrete criminal offense, but of any criminal offense which is developed by
edition of the corresponding projected prohibition.

Chapter 3 "Subjective features of the composition of criminal offenses under Articles
203-2 and 365-3 of the Criminal Code of Ukraine™ consistently defines the features of the
subject and the content of the subjective side of the investigated group of criminal offence.

In particular, it was determined that the subject of the criminal offense envisaged in
Art. 203-2 of the Criminal Code of Ukraine, is general, while the criminal offense, envisaged
in Art. 365-3 of the Criminal Code of Ukraine is special. The ways of qualification are
considered and the necessity of differentiated criminal and legal assessment of actions is
substantiated, on the one hand, persons who, following the orders of organizers, conducted
gambling (croupiers, cashiers, sellers, operators, managers of gambling halls,
administrators), and on the other - representatives of service personnel (waiters, bartenders,
dancers, cleaners, security guards and other similar individuals).

In order to harmonize the construction of qualifying features with the requirements
developed in criminal and legal science, in Part 2 of Art. 203-2 of the Criminal Code of
Ukraine, instead of mentioning the "preliminary conspiracy of a group of persons”, it is
proposed to indicate "actions committed by an organized group."

Referring to the general rules of qualification of acts committed in complicity, it is
proved that while assessing the actions of persons who were organizers of the gambling
business, one should not additionally (except Article 203-2) refer to Part 3 of Art. 27 of the
Criminal Code of Ukraine.

It is established that the subjective side of the criminal offenses provided for in
Avrticles 203-2 and 365-3 of the Criminal Code of Ukraine is characterized exclusively by
direct intent. It is argued that it is necessary to exclude from the disposition of the projected
norm on intentional concealment of criminal offense from the account (Article 372-1) a non-
concretizing indication of the motive.

According to the results of the study, the relevant provisions of the criminal and law
theory were developed, on the basis of which specific proposals for improving the

legislation of Ukraine and the practice of its application were formulated.
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