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Konnuenko O. M. 3axuct npaB cy0’€KTiB rocriofaproBaHHs BiJl HOPYIIEHb
Ta TOCsTaHb OpraHiB jepkaBHOI Bianu. — Kpamidikaiiiina HaykoBa mpailsi Ha
MpaBax PyKOIUCY.

Hucepranist Ha 3700yTTSI HAYKOBOTO CTyIEHs JoKTopa (inocodii 3a
cnemianbHicTIO 081 «IIpaBo» y ramy3i 3Hanp 08 «lIpaBo». — JloHeubkuit
HallloHaIbHUI yHiBepcuTeT iMeHi Bacuns Cryca, Binanng, 2021.

Jucepramito  OPHUCBAYEHO  JOCIIDKEHHIO 3aXHCTy IpaB  CyO’€KTIB
roCMo/JIaplOBaHHs BiJl MOPYILEHb Ta MOCSITaHb OPTaHiB JAeP>KaBHOT BIaIH.

Y po3oini 1 «3acanvro-meopemuyni NON0HCEHHS NPO 3aXUCM NPAB CYO €KMig
20CN00APIOBAHHS BI0 NOPYUIEHb MA NOCAAHb OpP2AHI8 0epAHCABHOI  GlAOU»
MIPOAHAI30BaHO JOKTPHHAIBHI Ta HOPMATHBHI 3acaJy 3aXHCTy IpaB CyO’€KTIB
roCro/IaplOBaHHs Y BIAHOCMHAX 3 OpraHaMu Jep>KaBHO1 BIIaJIH.

Ha mizncraBi mpoBeneHOro aHailizy OOIPYHTOBYETHCS HAayKOBHM MIAXIJT JI0
PO3YMIHHS 3aXUCTy MpaB CyO’€KTIB TOCMOJAPIOBaHHS BiJ MOPYIIEHb 1 MOCATAHb
OpraHiB JIpaBHOi BJIAJIM K YACTHHU KOMILJIEKCHOTO MPABOBOIO I1HCTUTYTY
3aXMCTY MPaB 1 3aKOHHUX IHTEPECIB Cy0’ €KTIB TOCIIOIAPIOBAHHS, SIKUI IPYHTYETHCA
Ha KOHCTHUTYIIMHUX OCHOBaX MPaBOMOPSAIKY y cdepl TOCIOJapIOBaHHS 1 CIpUSE
MIITPUMAHHIO TIPABOMOPSJAKY Y BIJHOCHHAX M1k Cy0’€KTaMU TOCIOJapIOBAaHHS Ta
OpraHamu Jep;KaBHO1 BJIAIU.

Po3mupeHo mepesnik O3HaK 3aXUCTy MpaB CyO’€KTIB TOCIOAAPIOBAHHS BiA
MOPYILIEHb Ta MOCATaHb OPTaHiB JeP>KaBHOI BIIaJIU, A0 AKUX MOPS] 13 TUMHU, 1110 BKE
BUJIUISLIIUCS Y HAYKOBIH JIiTepaTypi; MPOMOHYETHCS AO/IaTH HACTYIIHI: 1) OXOIUICHHS
chepu rocoiaproBaHHs B IIJIOMY 3 KOHKPETHU3AIIIEIO, 1[0 TOPYIIEHHS 1 TOCSTaHHs
Ha TpaBa CyO’€KTIB TOCHOJApIOBaHHS MOXKYTh 3IHCHIOBATHCS Yy MpPOIECl
oprasizariii 1 3J1MCHEHHS TOCMOAAPChKOI MISIILHOCTI Ta IO BOHU 3A€O1IBIIOTO
BUHUKAIOTh B MeEXax OpraHi3aliifHO-rOCOAapChKUX MPABOBIIHOCUH  MIXK
cy0’€KTaMU rOCIOJapIOBaHHs 1 OpraHamMu JIepKaBHOI BIaau; 2) cy0’ eKTHHUM CKIian

BIJIHOCHH 3aXHUCTY, a caMe: a) OpraH JIep»KaBHOI BIaH, SIKUM, 3 OTHOTO OOKY, MOXKe



MOpyIIyBaTH ab0 MOCSITaTH Ha MpaBa CyO’€KTIB TOCHOJAPIOBAHHS, a 3 IHIIOIO,
BHACJIJIOK peai3allii BJIaCHOiI KOMIIETEHIlI — 3IIMCHIOBATH 3aXHUCT IpaB IUX
cy0’€eKkTiB, 0) cy0’€KT rocrno/IaproBaHHs y MOPSIKY 3aCTOCYBAaHHS CaMO3aXUCTY, B)
1HII cy0’eKTH y mependadeHuX 3aKOHOM BHIIAJKax; 3) 3arajbHa MijcTaBa —
HEMpaBOMIpHE 3a 3MICTOM Ta/abo 3a (opMoi0 BTpy4yaHHs y cdepy opraHizaiii i
3M1MCHEHHS TOCTIOIapChKO1 MIsTbHOCTI; 4) crienudiyHa npoueaypa, o 3HaX0uTh
MpOsIB y TOMY, IO CY0’€KTH TOCHOJAPIOBAHHS HE MAIOTh IIJIKOBUTOI CBOOOIU Y
BUOOp1 croco0iB, 3ac00iB Ta OPM 3aXUCTy, Ha BIAMIHY BiJ BIJHOCHH 3aXHCTY, B
SKUX CTOPOHOIO HE BUCTYIIA€ OPTaH JIEPKABHOI BJIAJIN.

3 ypaxyBaHHSIM IIbOTO YTOYHEHO BHU3HAUEHHS TMOHSATTS 3aXHUCTy IIpaB
Cy0’€KTIB TOCIOJaPIOBAHHS BiJl MOPYIIEHb Ta MOCATaHb OPTaHiB JIEPKABHOI Bllau
K crenu@iuHol MPoUeaypH, IOPUIUYHO 3a0€3MEeUeHOl Ta TrapaHTOBAHOI 3aKOHOM,
[0 BKJIIOYAE CUCTEMY IOPUIUYHUX 3aXOJiB, 3ac00iB, CHOCOOIB MPUMYCOBOTO
XapakTepy, B TOMY YHUCJI1 3aCTOCYBaHHS 10 OPYIIHUKIB 3aXO0/I1B BIMOBIIaTbHOCTI,
CIPSIMOBAHUX Ha HEJOIYIIECHHS MOPYIICHHS a00 BIJHOBJIEHHS MOPYIIEHOIO IIpaBa
cy0’eKTa TOCHOJAPIOBAHHS y pa3l iX MOpylIeHb Ta MHocsiraHb 3 OOKy OpraHiB
JIep>KaBHOI BIaH, 110 3J1HCHIOIOTHCSI CAMOCTIHHO Cy0’€KTOM roCroiaproBaHHs abo
YIOBHOBa)XEHUMU OpraHaMu i 1HIIMMH 0coOamu.

KoHkpeTn30BaHO BU3HAUYEHHS MOHATTS IOPUIUYHUX TApaHTIN 3aXUCTy MpaB
Cy0’€KTIB TOCIOJapIOBAHHS BiJl MOPYIIEHb Ta MOCATaHb OPTaHiB JIEPKABHOI Blau
K CHUCTEMH B3a€MOIIOB’ SI3aHUX E€JIEMEHTIB, 10 CKJIAIa€ThCsl 3 YHIBEpCATbHHUX
(dhopmanbHO BU3HAYEHUX, QYHIAMEHTAIIBHUX MPABUII, SIKI CTBOPIOIOTHCS AEPKABOIO
1 3a0€3MeuyIoThCsl CUJIOI0 JIEPKABHOTO BIUIMBY, Ta SIKI MOKJIMKAHI BCTAHOBUTHU
OajlaHC MK CYCHUIBHUMHM 3allUTaMH Ta JIEPKABHUMU MOMIMBOCTAMH IIOJO0 iX
peanbHOro 3aJ0BOJIEHHS, Ta 3 CHELlaIbHUX 3ac001B Ta CIOCO0IB, K1 3a0€3MeUyI0Th
3aXHUCT MpaB CyO0’€KTIB TOCMOJIAapIOBAHHS BiJ MOPYIIEHb Ta MOCSITaHb OPraHiB
Jep>KaBHOI1 BJIAJIH.

Y pe3ynbTaTi JOCHIIKEHHS 3alpONOHOBAHO KiIacHU(IKAII0 IOPUIUYHUX
rapaHTii 3aXUCTy MpaB 3aJ€XKHO BiJ CIOPSMOBAHOCTI (BUJl BITHOCUH 13 OpraHamMu

JIep>KaBHOI BIIaM) Ha TapaHTii 1moa0: 1) AOTpMMaHHS 3arajllbHUX MPUHIIMIIB



rocrnoJiaproBaHHs; 2) 3a0e3NedyeHHs MpaBa BJIACHOCTI Ta IHIIUX PEYOBUX IpaB
Cy0’€KTIB ToOcCHOJlapioBaHHs; 3) 3a0e3ledyeHHsT NOJATKOBUX TIpaB CyO’ €KTIB
rocrno/iaproBaHHsl (MpaB 1 3aKOHHUX I1HTEPECIB CyO’€KTIB TOCHOJAPIOBAHHS Y
MOJATKOBUX BIJHOCWHAX); 4) 3a0e3MeUeHHs MpaB 1 3aKOHHUX 1HTEpECIB Cy0’ €KTIB
rocroJiaproBaHHs y cpepi eKOHOMIYHOT KOHKYPEHIIii TOIIO0

Ha migcraBi  JOCHIIKEHHS  ICTOPUYHOI  PETPOCHEKTHUBU  PO3BUTKY
3aKOHOJAaBYO1 OCHOBH 3aXUCTY MpaB Cy0’€KTIB rOCIOAAPIOBAHHS BiJ] MOPYIIEHb Ta
MOCSATaHb OPTaHIB JepPKaBHOI BJIa/IM 3aIIPOTIOHOBAHO HOT0 MEPioAN3allito, a caMe:

1) mepumii eran — paagHchbkuil mepiox 1 Ao 1991 p., mpoTsrom sKoro
perjiaMeHTallisl MUTaHb 3aXUCTY MpaB Cy0’ €KTIB TOCMOAAPIOBAaHHS 3/1MCHIOBAIACA
3arajJlbHUIMU HOpPMaMH Trocnojapcbkoro 3akoHojaBctBa CPCP 1 mepmumu
HOPMAaTUBHO-NIPABOBUMHU aKTaMU Y KpaiHu, 10 MOLIUPIOBATIUCA HA OyAb-sK1 BUIU
roCMoOJIapChbKUX BITHOCHUH;

2) npyruii eran - mepioa 3 1991 p. mo kineus 2004 p. — dbopmyBaHHS
3aKOHOJJaBYO1 OCHOBH 3aXMCTY MpaB Cy0’€KTIB rOCHOIAPIOBAHHS, B TOMY YMCJI1 BiJl
MOPYILIEHb Ta MOCATAHb OPTaHiB JeP>KaBHOT BJIa/IM; 3aKJIAICHHS 3acajl 3aXUCTY MIpaB
cy0’exTiB rocnonaproBanHs B ['K VYkpainu; cremiaabHe peryatOBaHHS MOPSIKY
pO3MIsiAy CKapr Ha il ciaykO00BHX 0cCi0 Jep>KaBHUX MOJATKOBUX I1HCIEKIIINH;
3aKpIIJIEHHS HOPM WIOJ0 3aXUCTy IMpaB TOCMIOJAPIOIYUX CYO’€KTIB y pasi
MPUUHSTTS HE BIJIMOBIAHOTO 3aKOHY aKTa OPraHoOM JIEPKaBHOI BJIaJIH, 10 HOPYIIY€E
MpaBa BJacCHMKAa Ta IHIIMX OCI0 100 BOJOAIHHA, KOPHUCTYBaHHS a0o
PO3NOPSAIKEHHSI HAJIECKHUM IM MailHOM; BH3HayeHHs miacyaHocti 3 1991 poky
apOITpaXKHOMY/TOCTIONAPCHKOMY ~ CyQy  CHOpIB 32  y4acTlo  CyO’€KTiB
MIIIIPUEMHHUIITBA 1 OPTaHIB Jep>KaBHOI BlIaJId, 30KpeMa MOAATKOBUX OPTaHiB TOIIO;

3) Tpetiii eran - 3 2005 p. mo kiHeub 2016 p. - mpuiinarts Konekcy
aJMIHICTPATUBHOIO CYJIOYMHCTBA YKpAiHU SK MPABOBOI OCHOBU CYJIOBOTO 3aXUCTY
MpaB rOCIOJAAPIOIOUUX Cy0’€KTIB MPHU iX MOPYIICHHI OpraHaMH JIep>KaBHOI BIaIH;

4) uerBeptuit eranm - 3 2017 p. 1 1Mo TemepiliHIA Yac - OHOBJICHHS
MpoIleCyallbHUX KOJIEKCIB SIK BaXKJIMBOi CKJanoBoi peamizamii  Crparerii

pedopMyBaHHS CyIOYCTPOIO, Cy/IOUMHCTBA Ta CYMIXKHUX MPABOBUX 1HCTUTYTIB Ha



2015-2020 poku 3 METOIO MPAKTUYHOI peai3allii MPUHIIMITY BEPXOBEHCTBA MpaBa i
3a0e3rneueHHs] (YHKIIOHYBaHHS CYJOBO1 BJIaJiM, IO BIJAMOBIJIAa€ CYCHUIBHUM
OUIKyBaHHSIM IIOJI0 HE3AJIEKHOT0 Ta CIPaBEAJIMBOTO CYyAY, €BPONEHCHKUM
IIHHOCTSIM 1 CTaHJIapTaM 3aXHCTY MPaB JIFOIUHU.

OOrpyHTOBaHO, IO 3aKOHOJABYy OCHOBY 3axUCTy MpaB CyO’€KTIB
roCroJIaplOBaHHs BiJl MOPYILIEHb Ta MOCSITaHb OPraHiB JEP>KaBHOI BJIaJld MOXHa
MPEJCTABUTH SIK CUCTEMY HOPMAaTUBHO-IIPABOBUX aKTIB, sika 0a3ye€ThCsl 1 pO3BUBAE
Hopmu Konctutyii YKpaiHu i1 CKJ1alaeThbCs 3 3aTalIbHUX Ta CHEIlaJbHUX MOJI0KEHb
HOPMAaTUBHO-IIPABOBUX aKTiB P13HOT FOPUINYHOI CHIIH Ta FaTy3€BOi MPUHAIEKHOCTI,
OCHOBHE Miciie cepef sikux 3aiimarorb HopMu 'K Vkpainum, [IK Vkpainu, KAC
Ykpainu.

Y pozoini 2 «Mexanizm 3axucmy npas cyd’€kmig 20cnooaproeaHus 6i0
nopyuieHb ma HNOCA2aHb OP2aHI8 0epHcaeHoi 61aduy» TPOAHATI30BAHO OCHOBHI
€IeMEHTH Ta  (YHKI[IOHYBaHHS  MEXaHI3My 3aXUCTy MHpaB CyO €KTiB
roCMo/IapIOBaHHs BiJl MOPYILIEHb Ta MOCSITaHb OPTaHiB JAeP>KaBHOT BIAIH.

OO6rpyHTOBaHO, 110 (PAKTUYHOIO MiJICTABOIO, SIKA € MIAIPYHTSIM JI peanizaiii
cy0’€KTOM roCroIaproBaHHs MpaBa Ha 3aXUCT Y BITHOCHHAX 3 OpraHaMH JIepKaBHOI
BJIaJY, € (haKT MOPYUIEHHS, OCIIOPIOBAHHS YM HEBU3HAHHS iXHIX IPaB.

JlogaTKOBOro apryMEeHTOBAHO, 110 MOHSATTSAM MOCSATAHHS OPTaHiB JepKaBHOI
BJIaJId  OXOIUTIOETHCSI  OCMOPIOBAHHS YW  HEBHU3HAHHS IMpaB  CyO’ €KTIB
rocrnojiaptoBants. [IpoBeeHO BiAMEXYyBaHHS MOHSTTS «CTBOPEHHS IMEPEIyMOB /
3arpo3u Jig NOPYUIEHHS Bl OCIIOPIOBAHHS YU HEBU3HAHHS IpaB, SIKE MOTPIOHO
pO3MIsAaTH MiJICTaBaMU I OXOPOHM TMpaB CyO’€KTIB roCrofaproBaHHs (OXOPOHH
IUISIXOM 3aKpIMUICHHST B 3aKOHOJABCTBl BIANMOBIAHUX HEMPaBOMIPHUX MiH 1
HETaTUBHUX MPABOBUX HACTIJKIB 1X BUMHEHHS).

KoHcTaToBaHO BIJCYTHICTh €UHO1 MO3UIII1 3aKOHOIABIIS 1110/10 BUSHAYEHHS
TEPMIHIB «I10CcaZioBa 0co0a» Ta «ciayk00Ba ocobay, 10 YCKJIaJAHIOE BU3HAYEHHS
MOHATTS Cy0’€KTa BIAJHUX MOBHOBAXEHb, SIKE BHUKOPUCTOBYeThC y Komekci

aJMIHICTPATUBHOI'O CYJJOUMHCTBA YKpaiHu, Ta kBadi(ikallii NpaBonopyuIeHb M0A0



3aBJaHHS Cy0’ €KTY rOCHOJIAPIOBaHHS LIKOJIM OPraHOM Jiep KaBHOI Biiagu abo HOro
MOCaJI0BOIO/CITy’KOO0BOIO 0CO00I0.

AprymMeHTOBaHO, 10 MOHATTS «IIOCaJ0Ba 0CO0a» € OLIBII MIUPOKUM 32 CBOIM
3MICTOM, HI’K IOHATTS «CITy>k00Ba 0c00a», OCKIIIBKH CIIyK00Ba 0coba Moke He OyTH
M10CaI0BOI0 0CO00I0, OTHAK OCTaHHS 3aBXKIU € CIyK00BOK 0C0000, sIKa Ha/IlJIEHa
OpraHi3alifHO-PO3NOPSATIUMU YU AJIMIHICTPATUBHO-TOCTIOAAPCHKUMHU (PYHKIIISIMU
Ta MPEJCTaBIIsIE OPraH JAeP>KaBHOT BJIaU YU MICIIEBOTO CAMOBPSITyBaHHS.

YTouHEHO BH3HAYEHHS TMOHSITTS IMOCAAOBOI 0OCOOM SIK 0COOM oOprany
JIep>KaBHOI BIIaJd YW MICIEBOTO CaMOBPSIyBaHHs, sIKa HaJlJIeHa OpraHi3aiiiiHo-
BJIJ[HUMH TIOBHOBR)XXEHHSIMHM BIJIMOBIAHO J0 YMHHOTO 3aKOHOJABCTBA. TaKoX
YTOYHEHO BHU3HAYEHHSI MOHATTS CIY>KO00BOi 0coOM sK (QaxiBisl, SKUM MOXe
BUKOHYBAaTHU YaCTUHY MOBHOBAXKEHB MTOCAJI0OBOT 0COOM, OJIHAK HE € MPEACTABHUKOM
OpraHy Jep>KaBHOI BJIaJM YW MICIIEBOTO CaMOBpsayBaHHs. [[uMu BU3HAauYE€HHSIMU
MPOTNOHY€EThCS AOOBHUTH KoJieke aMIHICTPaTUBHOIO CYJJOYMHCTBA Y KpaiHHU.

ApryMEHTOBaHO Te3y U1I0JI0 OOMEXEHHS  MOXKJIMBOCTI  Ccy0’eKTa
rocrlo/IaploBaHHsl 0OpaTh KOHKPETHHUM cmocid 3axucTy MpaB BIANOBITHOIO
KOMIIETEHIII€I0 OpraHy, SIKUM MOPYHIMB Ta/a00 3M1MCHIOE 3aXUCT MpaB CyO’ €KTa
roCHOJIapIOBaHHS, 3TAHO 3 TPUHIIUIIOM JISUIBHOCT1 OPraHiB IepKaBHOI BIaJAM Ta iX
MOCaJ0BHUX 0CI0 «I03BOJICHO JIMILIE TE, 1110 BU3HAYEHO 3aKOHOM.

3p00JiIeHO BUCHOBOK, 1110 3aCTOCYBaHHS TAKOTO CYZ0BOTO CLIOCO0Y 3aXHUCTY SIK
3000B’s13aHHS BUMHUTH MEBHI1 J1i a00 yTpUMAaTHUCS BIJl HUX MA€ CYNPOBOIKYBaTUCS
BKa31BKOIO Ha HEOOXI1JIHICTh MPUUHSITTSI KOHKPETHOIO PIllIEHHSI OpTraHaMU BJIAJTHUX
MOBHOB&)XEHb Y BUMAJKAX, KOJIU TaKUM MPUMYC HE BU3HAETHCS BTPYUYAHHSIM Y
JUCKPEIIiiHI TOBHOBAXEHHS BIAMOBITHUX OPTaHIB.

[IpoBeneno  kiacugikamiro  cy0’ekTIB  3aXMCTy  IpaB  CyO’€KTIB
roCHOJIapIOBaHHs BiJ TOPYILIEHb Ta IMOCATaHb OpraHiB JEp>KaBHOI BIaJAu B
3aJIEKHOCTI BiJI: Oprany, 110 3a0e3nevye 3aXucT (Cy10B1 OpraHu, OpraHu Jep>KaBHOI
BJIaJM, HEJEp>KaBHI OpraHu); KOMIETEHLIi Cy0’€KTIB 3aXUCTy IpaB CyO’ €KTIB
rocrofaproBaHHs (OpraHM 3 3arajbHOI0 KOMIIETEHINE (OpraHu sKi 371HCHIOIOTH

3aXHCT, aj€ BIH HE € 1X OCHOBHOI KOMIIETEHIII€I0) Ta OpPraHu 13 CIHeIiaIbHOIO



KOMIIETEHIII€I0 3aXHUCTy (OpraHu, IO CTBOPEHI1 CHelialbHO MJisl 31MCHEHHS
3aXHCTY)); TEPUTOPIAIbHOI O3HAKH (perioHayibHi, BCEYKpaiHChKI Ta MIXXHApPOJIHI
OpraHu).

JloomnpanpoBaHoO Te€3y NPO B3aEMO3B’ 30K 1 00YMOBIIEHICTh HOPSAIKY 3aXUCTY
oOpanumu criocobamu, 3acobaMu 1 popMamMu 3aXUCTY.

KoHkpeTn3oBaHO MOPSAIOK 3aXHUCTy HUISAXOM 3BepHEHHS A0 Paau Oi3Hec-
oMOyJicMeHa.

OO6rpyHTOoBaHO, 10 €(hEeKTUBHUM 3aCO00M 3aXHCTy MpaB Ta BCTAHOBJICHHS
(dakTiB 1 JOKa3yBaHHsS € Bileo- Ta aynioikcailiss MPOBEACHHS KOHTPOJIbHUX
3aX0/iB. 3a pe3yJbTaTaMu MPOBEJAECHOIO JOCTIIHKEHHS 3allPOTOHOBAHO 3aKPIMUTH
npaBo cy0’€KTIB TOCIOIapIOBaHHS 3/I1MCHIOBATH B1JI€O- Ta ayaioQikcaliio mij yac
MPOBEJICHHS 3aX0/I1B MMOJaTKOBOT0 KOHTPOIIIO, nonoBHUBIIHM cT. 17 [TK Ykpainu ta
00OB’SI30K OpraHiB JEp>KaBHOIO HArisay (KOHTPOJO) 3AIMCHIOBATH BiJ€O- Ta
ayniodikcallito IpoBeJAeHHs KOHTPOJIbHUX 3aX0/I1B, JJIsl YOTO BHECTH 3MIHU J0 4. §
cT. 4 3akony Ykpainu «IIpo ocHOBHI 3acaau Jep>KaBHOTO HATJSALY (KOHTPOJIO) Y
chepi rocnogapchKOi TIsITBHOCTI.

KurouoBi cioBa: 3axuct mnpaB Ccy0’€KTiB TOCHOJApPIOBaHHS, IMiJCTaBU
3aXHUCTYy, MOPYLIECHHS Ta MOCSITaHHS OPTaHIiB JEP>KaBHOI BIIaJId, MEXAHI3M 3aXUCTY
npaB CcyO0’€KTiB TOCHOJApPIOBAaHHS, TapaHTii 3aXWCTy TMpaB CyO’ €KTIB
rocrloJIaploBaHHs, IOcCajgoBa Ta Clyx’0oBa o0co0a, BIANOBIIAIBHICT OpraHiB

J€pKABHOI BIIAJIN.



SUMMARY

Konichenko O.M. Protection of the rights of business entities from violations
and encroachments of public authorities. - Qualifying scientific work on the rights
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"Law" in the field of knowledge 08 "Law". - Vasyl Stus Donetsk National
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The dissertation is devoted to the research of protection of the rights of
economic entities from violations and encroachments of public authorities.

Section 1 "General theoretical provisions on the protection of the rights of
economic entities from violations and encroachments of public authorities" analyses
the doctrinal and regulatory principles of protection of the rights of economic entities
in relations with public authorities.

Based on the analysis, the scientific approach to understanding the protection
of economic entities from violations and encroachments of public authorities as part
of a comprehensive legal institution to protect the rights and legitimate interests of
economic entities, based on the constitutional foundations of law and order and helps
maintain law and order in relations between business entities and public authorities.

The list of signs of protection of the rights of economic entities from violations
and encroachments of public authorities has been expanded, to which, in addition to
those already highlighted in the scientific literature, it is proposed to add the
following: business entities can be carried out in the process of organization and
implementation of economic activities and that they mostly arise within the
organizational and economic legal relations between business entities and public
authorities; 2) the subjective composition of the relations of protection, namely:
objects, b) business entity in the order of application of self-defense, c) other entities
in cases provided by law; 3) general ground - illegal in content and / or form of
interference in the organization and implementation of economic activity; 4) a

specific procedure, which is manifested in the fact that business entities do not have



complete freedom in choosing the methods, means and forms of protection, in
contrast to the relationship of protection, in which the party is not a public authority.

With this in mind, the definition of the concept of protection of the rights of
economic entities from violations and encroachments of public authorities as a
specific procedure legally secured and guaranteed by law, including a system of
legal measures, means, methods of coercive nature, including the application of
liability to violators aimed at preventing the violation or restoration of the violated
right of the business entity in case of their violations and encroachments by public
authorities, carried out independently by the business entity or authorized bodies and
other persons.

The definition of the concept of legal guarantees for the protection of
economic rights from violations and encroachments of public authorities as a system
of interrelated elements, consisting of universal formally defined, fundamental rules
created by the state and provided by state influence, and designed to establish a
balance between public requests and state opportunities for their real satisfaction,
and from special means and methods that protect the rights of economic entities from
violations and encroachments of public authorities.

As aresult of the study, the provisions on the classification of legal guarantees
of protection of rights depending on the focus (type of relations with public
authorities) on guarantees for 1) compliance with general principles of management;
2) ensuring the right of ownership and other property rights of business entities; 3)
ensuring the tax rights of business entities (rights and legitimate interests of business
entities in tax relations); 4) ensuring the rights and legitimate interests of business
entities in the field of economic competition, etc.

Based on the study of the historical retrospective of the development of the
legislative basis for the protection of the rights of economic entities from violations
and encroachments of public authorities, its periodization is proposed, namely:

1) the first stage - the Soviet period and up to 1991, during which the

regulation of protection of the rights of economic entities were carried out by the



general norms of economic legislation of the USSR and the first regulations of
Ukraine, which applied to all types of economic relations;

2) the second stage - the period from 1991 to the end of 2004 - the formation
of the legislative framework for the protection of the rights of economic entities,
including from violations and encroachments of public authorities; establishing the
principles of protection of the rights of economic entities in the Civil Code of
Ukraine; special regulation of the procedure for reviewing complaints against the
actions of officials of state tax inspections; fixing norms on protection of the rights
of economic entities in case of adoption of an act inconsistent with the law by a
public authority that violates the rights of the owner and other persons to own, use
or dispose of property belonging to them; determination of jurisdiction since 1991
to the arbitration / commercial court of disputes with the participation of business
entities and public authorities, including tax authorities, etc;

3) the third stage - from 2005 to the end of 2016 - the adoption of the Code of
Administrative Procedure of Ukraine as a legal basis for judicial protection of the
rights of economic entities in case of violation by public authorities;

4) the fourth stage - from 2017 to the present - updating the procedural codes
as an important component of the Strategy for the Reform of the Judiciary, Judiciary
and Related Legal Institutions for 2015-2020 to implement the rule of law and ensure
the functioning of the judiciary public expectations of an independent and fair
judiciary, European values and human rights standards.

It was substantiated that the legal framework for the protection of business
entities against violations and encroachments of public authorities can be presented
as a system of normative legal acts, which is based on and develops the rules of the
Constitution of Ukraine and consists of general and special provisions of normative
legal acts of different legal force and sectorial affiliation, the main place among
which take the rules of the Civil Code of Ukraine, the Central Committee of Ukraine,
the CAS of Ukraine.

Section 2 "Mechanism of protection of the rights of economic entities from

violations and encroachments of public authorities" analyses the main elements and



functioning of the mechanism of protection of the rights of economic entities from
violations and encroachments of public authorities.

It is substantiated that the factual basis, which is the basis for the exercise by
the business entity of the right to protection in relations with public authorities, is
the fact of violation, challenge or non-recognition of their rights.

In addition, it is argued that the notion of encroachment on public authorities
covers the challenge or non-recognition of the rights of economic entities. The
notion of "creating preconditions/threat of violation" is distinguished from
contesting or non-recognition of rights, which should be considered grounds for
protection of business rights (protection by enshrining in law the relevant illegal
actions and negative legal consequences).

It is stated that there is no unified position of the legislator on the definition
of the terms "official" and "official", which complicates the definition of the subject
of power used in the Code of Administrative Procedure of Ukraine, and the
qualification of offences against the business entity his official. It is argued that the
concept of "official" is broader in meaning than the concept of "official", because
the official may not be an official, but the latter is always an official who is endowed
with organizational and administrative or economic functions and represents the
body of state power or local self-government.

The definition of the concept of an official as a person of a body of state power
or local self-government, who is endowed with organizational and power powers
following current legislation, has been clarified. It also clarifies the definition of an
official as a specialist who can perform part of the powers of an official but is not a
representative of a public authority or local government. It is proposed to supplement
the Code of Administrative Procedure of Ukraine with these definitions. The thesis
on limiting the ability of an economic entity to choose a specific method of
protection of rights in the relevant competence of the body that violated and/or
protects the rights of economic entities, by the principle of public authorities and

their officials "allowed only what is allowed by law".



It is concluded that the use of such a judicial remedy as an obligation to take
certain actions or refrain from them should be accompanied by an indication of the
need for a specific decision by the authorities in cases where such coercion is not
recognized as interference with the discretion of the authorities.

The classification of subjects of protection of the rights of economic entities
from violations and encroachments of public authorities depending on: the body
providing protection (judicial authorities, public authorities, non-governmental
authorities); the competence of the subjects of protection of the rights of economic
entities (bodies with general competence (bodies that provide protection, but it is not
their main competence) and bodies with special competence of protection (bodies
created specifically for protection)); territorial features (regional, national and
international bodies).

The thesis on the relationship and conditionality of the order of protection
with the chosen methods, means and forms of protection has been finalized.

The procedure for protection has been specified by appealing to the Business
Ombudsman Council.

It is substantiated that video and audio recording of control measures is an
effective means of protection of rights and establishment of facts and evidence.
According to the results of the study, it is proposed to consolidate the right of
business entities to carry out video and audio recording during tax control measures,
supplementing Art. 17 of the Criminal Code of Ukraine and the obligation of state
supervision (control) bodies to carry out video and audio recording of control
measures, for which to amend Part 8 of Art. 4 of the Law of Ukraine "On Basic
Principles of State Supervision (Control) in the Sphere of Economic Activity".

Keywords: protection of the rights of economic entities, grounds for
protection, violation and encroachment of public authorities, mechanism for
protection of the rights of economic entities, guarantees of protection of the rights

of economic entities, official, responsibility of public authorities.
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