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1. Harua rpaiua rxe nona4 pix uepe6ynae B yMoBax noeuoN{acirraSuoJ

eifiuv, cnpravuueuoi s6poiiuoro arpecieio P@ uepes ii nroprueuHa n Vrcpaiuy. l{eii
eran eiftuu s P@ e [poAoB]KeHHsu asercii Kpnvy y 2014 poqi : no4a:rllroro

orynaqiero qacrrrHr4 repraropifi Ha cxo4i Vxpainu. O4nax e po6ori crreuiacf irra

cyAoBofo 3axr{cTy [paB lHTeJreKTyan6Hol BJracHocTl B yMoBax BoeHtroro cTaHy

qoMycr He Bucsirrroerrcx. I {x reMarr.rKa, Ha )KaJrb, 3aJrri[rr{Jrac6 no3a yBaforo

ArrcepTaHTa.

Bo4Houac. qK BuAaer6cr" sificsKoei 4ii ua neeHr.rx repur opirx rtp:rr'r rr

Mo)Ky rb yct(raaH LlrH peaniaauiro npaBa Ha 3axucr (B ror'ty ,uictri. cy,rtorl.ti..,l

pe:y:marin inrelerrya,rr,uoi, :rnopuoi 4i.slrnocri (ue i nuranru crpoKiB ptl3rJrrl(y,

Sopc-vaxropy, no:onuoi 4aeuocri, B)r(rrrr.[ aaxo4ie :a6egne.reHuq, cnocoOiB

3axucry. :6opy 4oxa:ie roqo). flpu ar6opi Qopvn raxracry npaa iHrenerrrl arsrroi'

eracHocri B yMoBax BoeHtoro crany, Heo6xi4uo 4o4arr<oBo 3na)r(aru ua rreuui

acfleKTr.r: rqo e o6'exroM Ta npeAMeroM cnopy y cSepi npaaa iur,eler(ryaJrh r ro l'

nlacnoc'ri; qrl Mae rlopyureHHs lpae naqiouwtt uuil a6o rpancrop4ounltat

xapaKrep; qo e 
-lpe.qMeroM AoKa3yBaHHr ra.rrz icnyro'rr rpyAHorui, noB'.{3ani si

:6opov goxa:ie; qa SaNaroru cropoHrl sSeperru 4inoei/rouepqiiini e:aeN{unri

roqo. Bi4rar 4ucep:rauroei napro 6y:ro 5 4ocni4nrr ra snceir.lrr4rr4 oco6.nnsocri

cy,qoBofo saxlrcry npan iHreriexryartHoi eracHoc'ri n nepiog 4ii eoennoro cralty.

2. B po6ori AacepraHr o6rpynronye nosraqiro: .raxi cran4apu4 AoKa3ynanul,

rr <6a:ranc iluonipuocrefi> (aurn. a balance of probabilities) ra <nosa po3yMFti,lvr

cyvuieou> (aur.n. beyond reasonable doubt) loezuui 3acrocoByBarrlcb y

focrioAapcbKrzx crrpaBax y c$epi iu're:rer<ryansuoi nlacHocri, rqo Ao3BoJrr4.rb

MaKcr4Marruo noBHo Bpaxynaru cnequQiry sasuaueuoi r<areropii cnllaB, lKa

nos'q3aua : HerraarepialbHrrM xapar(Teporra o6'errin iureler<rya:tuoi e"racHoc r.i,

naqsuicrro suaqHoi nilsr<ocri oqinoqHrax rroHsrr ra r<areropii y 3aKoHoAaBcl.tl,

noxcrfisoari ix pisnoro cy6'errnenoro rryMaqeHHr (c. 28, c. I73-1i6, c. lB4 rri
rI{l

Taxa nosuqir Ar.rcepraHra e 4racr<yciiuoro ra norpe6ye IoIal.KoBt.lx

rrorcHeH;, apryverraqii AVcepraHToM ni4 uac [po]leAypr4 ny6rriunoro 3axuc.ry,

OCKIJILKI,I:

1) cynepeurarb qr4HHoMy focnoAapcbKo-flpoqecyanr,HoMy 3aKoHoAaBc.r]y



(:or<perta, q. 1 cr. 79 fnK Yr<paiHn), 4e :arpinneuo rrrrme oArlH niAxiA ao orlirrrrr

4or<arie ra Jrr4rrre oArrn craHAapr ,qoKa3yBaHHx (<niporiguicrr 4oxasin>): Harrnrric'f r,

oSctanunu, Ha ,aKy cropona rrocvraerr,c-a xr ua ni4craey ceoix nur,ror- a6o

3anepeqeHb, BBa)KaeTbc.t AoBeAeHoro, qKqo AoKa3I4, Ha.qaHl Ha [lnTBepA)r{err H'l

raxoi o6craer4Hn, e Sinrur eipori.4nuvu, nirx 4or<a:2, Ha4aui na ii cnpocrynaurrr.

Tryna.reuux 3Micry cr. 79 flIK Vxpainrz cni4vrari,, rqo Hero [or{JraAe}ro Ha cyli

o6oe'.g3ox oqinrorarlt AoKa3r.r, o6cras[rir4 cnpaBrr 3 orJrrAy caue na ixrrro

nipori4uicru, frKa 4ae sru:ory 4iiiru BrrcHoBKy, qo Saxrn, lri po:rru;1arc'lr,c5r,

cr<opiure 6yru, auiN ix ue 6yno (npo qe cni4varl i na.ssna cyAoBa npaKTlrrra,

3oKpeMa rlocraHoBr4 KfC BC ni421.08.2020 p. y cnpani Ns9041235112049;sttt29

01.2021p. y cnpaei Ns 922151120 BC KfC ra iu.);

2) craugapr AoKa3yBaHHr - rle nenriufi o6'exrunnzfi xpzrepiil, na nirlclrni

lrKoro cyA oqiuroe AoKa3r4 AJr{ BcraHoBJreuul Qaxrin y cnpani. Crau2lap ni

Aor(a3yBaHHr naxnueuir eJreMeHT 3MararbHoro npoqecy. I]e cneqialtui rrpanu:ta,

tKI4Ma cy.4 Mae KepyBarrrcfl npx eupiureuui cnpaBrr. I-{i npanu:ra .qarorb 3Mor.y

orIlHrlTrr, HacKIJILKII BAaJTO CTOpOHT4 BIIKOHaJTT4 Br.rMOrr4 trloAo Trfapr AoKa3yBaHlrt

HacKlJrbKrr BoHrl 3MorJrr{ nepeKoHarv cy4 y cnoiii noszqii, u1o po5uru orlirrny

4oxa:ie 6ilr,ru anroprarMisosanoro ra oSlpyuronasorc. Cau repuiu (crarrAal-r1.

AoKa3yBaHHr) 6epe nzroxrz, xr ei4oir.ro, 3 AoKTpr4Hu flpaBoBr,rx ctrcreM 3ar.aJrbrror.o

npaea, ui4xn nin, anacne, i 6yn :anoszveuuil. B aufJro-aMepriKaucmifi npaeoniii

ciu'i icuyrorr 4na naii6iJrbrrr nomtrpeni c'ranlaprz AoKa3yBaHr{r: I ) <no:a

po3yMHr.rM cyntriaorra> (<beyond reasonable doubu) * 4ln rpuuiHaJrbrrux clpar; 2)

(nepeBafi{ 4onasie/6anaucy eipori4nocreii> (<preponderance of evidence, balancc:

of probabilities)) - Arr qr.rnilrnr.rxl rocfioAapcbKr.rx cnpaB. llpaeona cr4creMil

3ararr6Horo flpaBa rpynTyerbcr Ha roMy, rqo gnx rpoplaynauux cyg4iecr,nor.o

rIepeKoHaHHt nerraae ueo6xi4uocri s a6corlorHiil rr.ra:reivraruqniii ro.lroc1i

niatsep4xeHur HarBHlzx y cnpaei AaH X, a c BaxruBHM lurue raruil c rytrirrr.

iuonipnoc:ri, n<uit aae 3Mory cyAy po:niarlr cylruieli n ronrpernifi cnpani. Bilr.au,

craHAapr (rto3a po3yMHr4M cyr,ruieov> (<beyond reasonable doubu>)

np[3Harra€Tbcl ,4nx xpulrina,rrbur{x cnpan i e 6intru cyBopr.rM, ocri:6xu BKa3yc, rr[o

neeni cyvniwr Moxyrb 3alrvtfa'rr4cfl, are BoHu nosrzHHi 6yrrz nxpaii HecyrreBuMr4;

3) uparcrura eC|IJI cnigvr4rb raKo)K npo 6e:nocepe4Hto :alrexnicrr,



cTaH.4apTy .uoKa3yBaHHs BiA Bax(r[Bocri BupiuyBaHoro rzTaHr]rr crocoRlro

npaBoBofo crarycy oco6u. BiATaK KprrMiHaJrr,Hr4M cnpaBaM Brac'r'r4Br4fi cyBopir r4lir

cTaH.[apT AoKa3yBaHHt, auiN ,<Utz si,'lbH r4M)). Tax, :orcpeva. y piucrrrri ni,'L

23.08.2016 p. y cnpaBi (Ax. K. ra Inrui npora lUeeqii)' (d.K. AND O II{ERS v.

SWEDEN)) CCIIJI naronotuye, ulo (y Kpainax 3afa!'rr,Horo rpaBa y (puMiHarbrrr,rx

cnpaBax 4ie crau4apr AoKa3yBaHHs (rro3a po3yMuzrrr cyr,ruinov> ("beyoncl

reasonable doubt"). Haroiraicrr, y ulrBinr,Hux clpaBax 3aKoH rle BuMarae rar(oro

BrrcoKoro cranAapry; cropirue qunilrHa clpaBa noBr4HHa 6yrz elrpiruerra :;

ypaxyBaHHrM (6araHcy nipori4Hocreft>: ... Cya rroBrluert rapiurrra, Lur flBrrerr,crr

eiporiguic:rr rofo, Io ua ni4crani Ha.{auux 4oxasir, a rar{o)K npan4uuoc'r'i

TBepA)KeHb 3aABluLrKa, Br.rMora rlboro 3arBHHKa 3acnyfoBye 4onipra. Cxono,rilr

craHAapr ni4 uac oqiur<n gona-aie 3acrocoBaHo y piureHni e CIJI nil 15. 1 1 .2007 y

cnpaei <EeH4epcrxzfi nporlr Yrcpaiuro (<BENDERSKIY v. UKRAINE)), B rnoMy

clA, oqiurorcvLr Saxruuni o6craelrHlr c[paBr4, 3Bepraroqrzcb Ao 5a:raucy

eipori.qnocreii, nzpiruyrovu cnip, ezxo4rzn is roro, qo OaKTn ecraHonreui y

eKcrreprHoMy Br{cHoBKy, e 6inrur eipori4uliv sa iuuti AoKa3H.

3. Ha,'Iexuru Bri3Harrr, rqo norrprr Aocrarubo pe$opvonauy 3aKor.roAaBlry

6a:y, rqo :a6esnevye 3axrrcr npan iHrelerryamnoi eracuocri, npo6lreva

e$errnnuoi peanieaqii cyAoBofo 3axrrcry npae iurener<rya,rsnoi sracHocri B

Yr<paiui 3aJrtrLrl:aerr.cfl. uenrzpinreuoro, ocrilrxu cr<la4nicru cyAoBoro po3fnrlly

cnpaB y cSepi inre.rercryamuoi sracHocri, ix rpuea:ricrr,, ni,4cytricrr, e,{?rnnx

cyAoBI4x ni4xo4in 4o elzpiruennx qiei xareropii cnopin ueraruBHo BnJu4Bato'ft, rr:l

pineur npaeoeoi :axrzrqeuocri cy6'ei<rie inre.nexryalrHoi sracHocri y cQepi

foclroAaproBaHHr.

Bi4rar xorino a, 6u (y se'xsr<y s ni4cyrnicrro po3r{pr4Trr rlrofo acneKTy r.eM LI

y po6ori) 4isnarucr AyMKy aBropa uloAo eSexrueuocri .ra 4oqintrroc.ri

:6epexteuua B rocrroAapcbKoMy rrpoqeci iHcuaryry BperyJrroBaHHr clopy 3a

yqacrrc cyAAi B r<ourerccri BracHe cynoBoro 3axhcry npas irrrenerryrlr,rroi

eracHocri y cSepi focnoAaproBaHus.

A :rar<ox craBJreHH.r aBTopa ra uosuqiro aBTopa [IoAo an;Tepr]arr4Brrr.rx

cnoco6is BperyJrroBauHx cnopir qoAo 3axr.rcry npan iHrelexryalruoi n:racnoort y

c$epi rocnogaproBaHurr. 9u cnpoirao>rHi eoHr.r crarr4 pea:rbHoro ra erfer.lr.renoro



anBTepHaruBoro cyAoBoro 3axucry npaB iHreJleKTyaJrr,Hoi BJracHocri y coepi

focnonaploBaHHs?

4. CroroAsi oAlriero 3 KJrroaroBr4x ra Kpr4rryqrlx e npo6leva gaSegneqesnrr

eAHOCTI CyAOBOI [paKTr4Krl, B TOMy rruCri rr B KOHTeKCTI CnOplB UIOAO 3axr4c1'y frl]aB

iHre.nexryanrnoi enacrocri y cQepi rocno,4aproBaHHr. Tar<e xnrzule, rK Heo/iHar(oBc

3acrocyBanHr oAnux i rax caMrrx HopM npaBa focrroAapcbKrrMr{ cy.qaMri y noAi6rnax

npaeoni4HoczHax, o6yvonnroerbc.s 6aramva npuquHaMr4. llepu sa Bce, qe --

o6'eK:rueHi npfiquHu, nog'-{saHi g necta6ilrnicto :ar<ouo4aBcrBa B yMoBax

pos6y4owr npanonoi AepxaBr.r. llepvaueurHi sviura, cxacynaunr crapux i

npufirumx nosux gaxoHis, cynepevlzaicrb caMr.rx 3ar(or{oAaBq}rx arriu, raunnrc'rr,

npaBoBr4x ronirifi i, uaenaru, icHyeaHH.a flpaBoBrlx nporanHH nopoarrryror r, pirrrl

cyAoBy rrpaKTr{Ky. Cy6'er<rzeHi npur{r.rur.r Jrexarb y n:rorquui caMofo rpor.lccy

npufinrrm cyAoBoro piureHur, npanopo:yuinux oxpevoro cyAAi.

IcHynaunn qiei npo6ner'ar{ Br'r3Haerbcr ncilra npaxruKyroqr4Mr4 }opr4craMu,

aABoKaraMr.r, cyAA.sMn rorqo. Y 3B'.s3Ky a qau qixanoro e AyMKa Arrceprar.rra qo/to

Moll$rlrBr4x rurqxie ii uo4olauux, wtpirueuux. -fli<rauu cnoco6auu, :aco6aur la
MexaHl3MaMrr MoxHa ga6esrte-rlrrr4 rlro eAnicrr (na npuxna4i :axucry trpae

inrenexryartruoi nracuocri y cQepi focrroAaproBanax)? I qrr pearbHo, Ha AyMKy

AiiceprauTa, AoctrrHyrri qiei rraeru?

PyAeuxo,LoAmn.na .{nrlrrpieua, KaHAr.iAar ropuAr4qHux r{ayr{, Aorlerrr

rca$e4pz a4rvriuicrparuBnoro, rocnoAapc;Kofo [paBa ra Siuaucono-er<onovi.rnoi'

6eguexn Cyucrr<oro AepxaBHofo yuiaepcrz:rery:

I . Aerop flpo[oHye BperynroBarrz rtop.sAoK e4ificueuux cy,4olr]tHcrea s

po3rrsAy cnpae, noe'xganux ig 3axr{croM npae inrenexryalr,uoi elacrrocri,

oKpeMrrM [poqecyanrHlrM KoAeKcoM. -!Ix npe4crae rflerhcL, rar<a npono:nr1in c

flepeArracHoro. A4xe Barqlrft cyA 3 nrrrar{b iHreler<ryaltHoi nlacnocri qe uc

rAificuroe cyAoq HcrBo, ToMy HeMoxJlueo oqiurlrr r nparcruurrol roqKh ,()f)

ueo6xi4nic:rr, npuirurrrtt oKpeMoro [poqecyaJrbHoro KoAeKcy. Oxpiu qr,or.o,

npor{eAypHo focno4apctxzfi npoqecyanrnzfi , I_{trnilr,nnii npoqecyalrnuir xo71er<:

ra Ko4exc a4nriuicrparrzBHofo cyAoquHcrBa e e snaqHifi uipi yHitlixoeafi].tMr4.



2. [ncepranr 3a3Harrae npo nee$enrlreHicrr raxoro cnoco6y 3axuc'ry, rK

<ony6nixyeanHs e gacoSax r4acoaoi iuSoprr,rarlii sigouocrefi npo nopyurelnrr rpan.r

lHTeJreKTyaJrbHoi BJracHocTl Ta 3M1cT cy,4oBoro plI]reHH.s rr{oAo raKofo rropylDeilH'l)

irepe3 HeBperyruosauic'rs vexaoi:uy 3acrocyBaHHrr ra qepe3 3Mer'rrrreHlrr 3Harrerrrrl

ApyKoBaHr4x :aco6ie iraacoeoi iu$opMauii y rocnoAapcbxiii c$epi. llpore rar<uii

cnoci6 saxucry e eJreMeHroM Soprrrynaunx npaeoaoi KyJrbrypri peani:ar1ii nperr

inrererrya:rsnoi eracnocri y cSepi rocnoAaproBann-q. Y rreBHax B[rraAr(ax

urupoxufi rpoua4crxzii po3foJroc BrrJrrrBae ua niloey penyraqiro cy6' crtla

rocnonapoBaHHr. OAurzna i: arsrepuarrlBHrlx eapiaurio Mo)r{c 6y r rr

yAocKol{aneHl{t ral(ofo cnoco6y 3axrrcry 3 po3rrrr4peHHrM Mo)KJrnBux /I)t{epeJ r

onyoJllKyBaHr{s lHQOpMarlll npo nopyrxeHHr IIpaB lHTeJleKTya.]16Ho1 BJlacHocTl.

3. Anrop fiporrouye 3acrocyBauH{ craugaprie AoKa3yBaHHq <5atrarrc

fivonipnocrefi) ra (no3a po3yMHr.rM cyunieou> y rocnoAapcrKux cflpaBax y ccfepi

iurererryamuoi gracnocri 3 KoHKperr.I3arliero, lqo qe Ao3Borre Mar(cr4MaJrbrin

noBFIo BpaxyBarn cneqaQir<y :a:naqeHoi rcareropii crrpaB, nos'.s:arroi 3

nel,rarepiamHrrM xapaKTepoM o6'er<rie iurelerryalrHoi eracHocri, :uaunoro

LlacrnHoro oUiHoquux i HeeHrHa,ieHrlx noHrrb ra xareropifi, ix pitrrolo

cy5'errznHoro rryMaqeHHq. llpore y focnorxapcrKoMy cy,{ouuncr ui

3acrocoBy€Tbcr craHAapr niporigHocri 4oxa:in. Tovy ncranoereHnr 6irsr.rr

BLIcoKoro craHAapry AoKa3yBaHHr ycKnaAHr.rrb 3axucr npae inrelerrya"rrlrroi

BIaCHOCTI y Clpepl rOClOAaprOBaHHr.

Pesyrsra'rr ni4r<pr.moro roJrocyBaHHr:
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