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ABSTRACT 

 

Kaptsova T. P. Application of the institute of analogy in commercial litigation. – 

Qualifying research paper, presented as a manuscript. 

The thesis submitted for the degree of Doctor of Philosophy in specialty 081 

«Law» in field of study 08 «Law». – Vasyl’ Stus Donetsk National University of 

Ministry of Education and Science of Ukraine, Vinnytsia, 2025. 

The thesis is dedicated to a comprehensive study of the legal issues surrounding 

the application of analogy in commercial litigation.  

In the 1st Section <Theoretical foundations of the application of the institution 

of analogy in commercial procedure= the author argues that modern commercial life 

is highly dynamic, characterized by the constant emergence of new commercial 

relationships, while legislative regulation often lags behind practical needs. In these 
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conditions, legal analogy serves as a tool to balance the promotion of innovation with 

the stability and consistency of legal regulation. 

The dissertation identifies different levels of analogy depending on its field of 

application: (1) analogy as a component of intelligence; (2) analogy as a characteristic 

of legal reasoning in general; (3) analogous reasoning in the common law system; and 

(4) analogy as an institute in the continental legal system. Key characteristics of 

analogy are defined at each of these levels. 

The study outlines and systematizes the similarities and differences in the 

application of analogy within the common law and continental law systems. It explores 

the use of analogy for regulating novel situations and reforming legislation, using 

disputes over virtual assets (crypto assets) as an example. The main aspects of analogy's 

impact on the efficiency of commercial litigation are defined. 

The dissertation establishes that the application of analogy requires the presence 

of legal gaps and distinguishes these gaps from legal conflicts and errors. It provides a 

classification of legal gaps according to different criteria, and highlights differences 

between ordinary gaps (lacunae) and legislative omissions. It argues that while courts 

use analogy to address these gaps, filling them remains the exclusive prerogative of the 

legislature. Recognizing that courts can fill such gaps is deemed impractical because 

(a) even the Supreme Court’s practices are inconsistent, and (b) resolving a case 

through analogy does not eliminate the need for legislative correction of legal 

deficiencies. The theoretical concept of a <no-gaps= doctrine (considering the principle 

of the rule of law) does not preclude the possibility of situations in which specific legal 

norms do not cover certain social relationships, thus necessitating the use of analogy.  

An analysis of commercial court practice reveals a widespread use of analogy in 

cases involving corporate relations. A consensus has emerged that relations in corporate 

governance between participants and legal entities of various organizational-legal 

forms are generally similar. However, further research is needed to define the 

boundaries of analogy, so that its application does not undermine the unique 

characteristics of different corporate organizational forms and their management 

bodies. 
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The dissertation argues that both courts and other legal actors, such as arbitration 

courts and international commercial arbitration, can apply analogy. However, the 

nature and consequences of applying analogy differ between courts and other actors. 

Analogy is distinguished from broad interpretation, subsidiary application of 

legal norms, and precedent. The study systematizes the differences between precedent 

in the common law system and legal analogy in the continental system. 

In the 2nd Section <Conditions and limits of the application of the institution 

of analogy in commercial procedure= special attention is paid to the similarity of legal 

relations as a key condition for applying statutory analogy. The study shows that the 

approach of assessing similarity based solely on content, subject, and object criteria is 

formalistic and insufficient if these criteria are simply asserted without explanation. 

Mere similarity does not justify why reasoning by analogy is logically persuasive. The 

dissertation proposes a rational model for applying analogy, whereby a rule should 

apply to a case only if the reasons for its application outweigh the reasons for non-

application. Thus, rather than merely asserting the presence or absence of similarity in 

legal relations, as is typical in domestic judicial practice, the approach should define 

concrete arguments <for= and <against= establishing similarity, weighing these 

arguments in a reasoned manner. 

The dissertation identifies a system of legal principles that are essential for 

applying legal analogy: (I) the general legal principle of the rule of law, particularly 

the principle of legal certainty; (II) the principles of commercial law, including the 

protection of all business entities, the social orientation of the economy, economic 

diversity, the protection of competition in business activity, support for domestic 

producers considering Ukraine’s international obligations, and the prohibition of 

business relations with an aggressor state; and (III) the general principles of civil law, 

especially fairness, good faith, and reasonableness, as defined in Article 3 of the Civil 

Code of Ukraine. 

The study examines the interrelationship between the principle of 

reasonableness and analogy: by using analogy, courts influence the development and 

refinement of the standard of reasonableness. When legal issues arise in new areas such 
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as online platforms or artificial intelligence, courts use analogy to extend the concept 

of reasonableness. While reasonableness is inherently a flexible standard, analogy 

helps maintain consistency in legal approaches. Since reasonableness depends on 

context, analogy provides flexibility for interpreting the standard across different 

situations, while ensuring objectivity in legal decisions. Thus, analogy balances the 

open nature of reasonableness with the need for predictable legal outcomes. 

Differences between analogy and judicial discretion are systematized, and the 

study argues for the feasibility of using analogy in procedural law. 

Based on this research, the author formulates a series of theoretical conclusions 

and proposals. 

Keywords: analogy, statutory analogy, legal analogy, arbitration, good faith, pre-

trial dispute resolution, conflict, mediation, rule of law, legal gaps, legal certainty, 

interpretation, commercial legislation, commercial litigation, economic activity, 

economic law, economic proceedings, precedent, self-regulation, judicial discretion, 

commercial law, law enforcement activities.  
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?>BV< 28:>@8AB>2CNBP @57C;PB0B, >B@8<0=89 4;O FP>3> 465@5;0, I>1 

0@3C<5=BC20B8, 28?@0240B8 01> A?@O<C20B8 (01> :>=B@>;N20B8) @57C;PB0B 4;O 

?>B>G=>W, 01> FV;P>2>W, A8BC0FVW. �5@5EV4 2V4 465@5;0 4> FV;V B5E=VG=> =07820єBPAO 

2V4>1@065==O<, V B@048FV9=0 B>G:0 7>@C =0 206;82VABP <V@:C20==O 70 0=0;>3VєN 2 

28 Hunter D. Reason is too large: Analogy and precedent in law (August 14, 2000). P. 8. 
URL: https://ssrn.com/abstract=239739 (40B0 725@=5==O: 01.11.2024). 
29 Ibid. P.14.  
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?@02V AB25@46Cє, I> ?>HC: 465@5;0 V 2V4>1@065==O FP>3> 465@5;0 =0 FV;P>2C 

A8BC0FVN є F5=B@0;P=8< <5B>4>< ?@5F545=B=>3> ?@02030. 

2) АA4?B7VO O> BEB5?<6VEFь ND<8<GAB7B @<E?9AAO ;474?B@.   

�V430;C65==O< B@048FV9=>3> ?>3;O4C =0 0=0;>3VN 2 ?@02V O: =0 >A>1;8289 

A?>AV1 D>@<C;N20==O 0@3C<5=BV2 V ?@89=OBBO @VH5=P є B25@465==O, I> 2>;>4V==O 

0@3C<5=B0FVєN 70 0=0;>3VєN є 206;828< :><?>=5=B>< «N@848G=>3> <8A;5==O». 

�2060єBPAO, I> AC44V B0 V=HV N@8AB8 =02G5=V @>18B8 C<>282>48 70 0=0;>3VєN, 

>A>1;82> 2 C<>20E ?@5F545=B=>3> ?@020, V B><C :;0A N@8ABV2 E0@0:B5@87CєBPAO 

>A>1;82>N 5:A?5@B87>N 2 <V@:C20==V 70 0=0;>3VєN, O:>N =5 2>;>4VNBP BV, EB> =5 

<0є N@848G=>W >A2VB831. 

�BV<, O: 2:07CNBP $. (0C5@ B0 �. (?5;P<0=, A?@020 =5 2 B><C, I> N@8AB8 

7024O:8 A2>W9 ?@>D5AV9=V9 5:A?5@B87V є 1V;PH 2?@02=8<8 C <8A;5==V 70 

0=0;>3VєN. !?@020 2 B><C, I>, 7024O:8 FV9 5:A?5@B87V, N@8AB8 1V;PH 9<>2V@=> 

10G8B8<CBP 72’O7:8 ?52=>3> B8?C, 72’O7:8, O:V =5 7<V3 18 28O28B8 =5D0EV25FP. 

!0<5 C FV9 740B=>ABV 10G8B8 ?@02>2V 72’O7:8, 70A=>20=V =0 N@848G=8E :0B53>@VOE, 

<>6=0 210G0B8 B5, I> 3>2>@8BP =0 :>@8ABP 2V4<V==>ABV <8A;5==O 70 0=0;>3VєN 2 

?@02V 2V4 <8A;5==O 70 0=0;>3VєN 2 V=H8E AD5@0E32.  

�:@5<8< 20@B8< 7304:8 28?04:>< 70AB>AC20==O 0=0;>3VW 2 ?@02V є 0=0;>3VO 

C @>7C<V==V =>28E A8BC0FV9 B0 @5D>@<C20==V 70:>=>402AB20.  )>1 287=0G8B8, O: 

A;V4 28@VHC20B8 =>2C N@848G=C ?@>1;5<C – =0?@8:;04, @53C;N20==O =>28E 

B5E=>;>3V9 – <>6=0 70AB>AC20B8 1;87P:C 4> FVєW ?@>1;5<8 0=0;>3VN B0 

70?@>?>=C20B8 @57C;PB0B =0 >A=>2V FVєW 0=0;>3VW. 

�. %0=B5@ =02>48BP VAB>@8G=89 ?@8:;04 B0:>W 0=0;>3VW <V6 48:8<8 

B20@8=0<8 B0 =0DB>N. # !?>;CG5=8E (B0B0E, O: V 2 45O:8E V=H8E N@8A48:FVOE, 

?@020 =0 ?>:;048 =0DB8, I> 7=0E>4OBPAO =0 75<;OE ?52=>W >A>18, @53C;NNBPAO 

?@028;0<8, I> ?>E>4OBP 2V4 @0==VE ?@8=F8?V2 2;0A=>ABV, @>7@>1;5=8E I>4> 

48:8E B20@8=, ferae naturae. &O 0=0;>3VO 28=8:;0, :>;8 AC44V B0 :><5=B0B>@8 

30 Schauer F., Spelman B. Analogy, expertise and experience. The University of Chicago Law Review. 2017: 84. P.105-
106. URL: https://ssrn.com/abstract=3064100 (40B0 725@=5==O: 01.11.2024). 
31 Ibid. P.113.  
32 Ibid. P.117-118.  
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7VB:=C;8AO 7 =>28< @5AC@A>< ?V4 =072>N «=0DB0» V 1C;8 7<CH5=V CE20;N20B8 

@VH5==O I>4> ?@020 2;0A=>ABV =0 =5W. �C;> 28O2;5=>, I> <V6 F8<8 42><0 :;0A0<8 

@5AC@AV2 VA=CNBP ?52=V A?V;P=V E0@0:B5@8AB8:8. /: 707=0G82 �5@E>2=89 AC4 

�5=A8;P20=VW C A?@02V Westmoreland & Cambria Natural Gas Company v. DeWitt, 

«2>40 V =0DB0, 0 I5 1V;PH>N <V@>N 307, <>6CBP 1CB8 2V4=5A5=V 4> B0:>W :0B53>@VW, 

O:I> 0=0;>3VO =5 є =04B> 28304;82>N, O: :>?0;8=8 ferae naturae (4>A;V2=> – 48:V 

:>?0;8=8 – 02B.). �>4V1=> 4> B20@8=, V =0 2V4<V=C 2V4 V=H8E :>?0;8=, 2>=8 <0NBP 

740B=VABP V B5=45=FVN 2BV:0B8 157 2>;V 2;0A=8:0. �E=є «BV:0NG5 V 1;C:0NG5 

VA=C20==O 2 <560E ?52=>W 4V;O=:8 є =5?52=8<»... �B65, 2>;>4V==O 75<;5N =5 

>1>2'O7:>2> >7=0G0є 2>;>4V==O 307><. /:I> ACAV4=V9, 01> =02VBP 2V440;5=89 

2;0A=8:, 1C@8BP A2>N 75<;N V 4>1C20є 20H 307, 2=0A;V4>: G>3> 2V= ?>B@0?;Oє 2 

9>3> A25@4;>28=C V ?V4 9>3> :>=B@>;P, B> 2V= 1V;PH5 =5 є 20H8<, 0 9>3>». ">1B>, 

7VB:=C2H8AP 7 =>28< >1'є:B><, AC44O 725@=C2 C203C =0 28@07=C A?V;P=C 

E0@0:B5@8AB8:C <V6 4>1@5 282G5=>N 48:>N B20@8=>N B0 =52V4><>N =0DB>N: 

WE=N 740B=VABP V AE8;P=VABP 4> 2B5GV33. 

�V;PH ACG0A=V ?@8:;048 <>6=0 ?>10G8B8 2 B0:8E AD5@0E, O: 70E8AB =>28E 

B8?V2 B5E=>;>3V9, O:->B :><?’NB5@=5 ?@>3@0<=5 70157?5G5==O 01> 1V>B5E=>;>3VW. 

�0 2V4ACB=>ABV 70:>=>402G>3> @53C;N20==O – O:5 01> 27030;V =5 74V9A=NєBPAO, 01>, 

2 :@0I><C 28?04:C, 2V4AB0є 2V4 ACA?V;P=8E 2V4=>A8= =0 :V;P:0 @>:V2 – AC48 B0 

:><5=B0B>@8 ?>:;040NBPAO =0 <V@:C20==O 70 0=0;>3VєN, I>1 7@>7C<VB8 =>2V 

AD5@8 B0 AB2>@8B8 4;O =8E ?@02>2V @568<8. �@8:;040<8 є 0=0;>3VO <V6 

:><?’NB5@=8<8 ?@>3@0<0<8 B0 :=830<8, 45 V BV, 9 V=HV <0NBP, 7>:@5<0, B5:AB>2V 

>A>1;82>ABV, V45=B8DV:>20=V AB@C:BC@=V :><?>=5=B8 B0 ;N4AP:>3> 02B>@0; 

0=0;>3VO <V6 :><?'NB5@=>N 107>N 40=8E V @>7:;04>< 70;V7=8G=>3> B@0=A?>@BC, 

45  V B5, 9 V=H5 <VAB8BP A:><?V;P>20=V D0:B8, I> 70728G09 28:>@8AB>2CNBPAO 4;O 

1V7=5A-FV;59; B0 0=0;>3VO <V6 �=B5@=5B>< V B5;5D>==>N :><?0=VєN 01> 3075B>N 

4;O FV;59 @>73;O4C A?@02 ?@> =0:;5?. "0:8< G8=><, =>2V ?@02>2V A5@54>28I0 

@>7C<VNBPAO G5@57 725@=5==O 4> VA=CNG8E N@848G=8E A?@02 01> ?@8=F8?V234. 

 Hunter D. Op.cit. P. 34-35. 
34 Ibid. P.35-36.  
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# =>2VB=V9 ?5@V>4 OA:@02>N :0B53>@VєN A?>@V2, I> 28@VHCNBPAO AC40<8 70 

4>?><>3>N <8A;5==O 70 0=0;>3VєN, є A?>@8, ?>2’O70=V 7 2V@BC0;P=8<8 0:B820<8 

(:@8?B>0:B820<8).  >73;O=5<> >A=>2=V ?8B0==O, 7 O:8E 70AB>A>2CєBPAO 0=0;>3VO, 

C FV9 AD5@V:   

4) ;4>BAB846EF6B CDB JVAAV C4C9D<. 

�48= V7 =091V;PH 2V4><8E ?@8:;04V2 70AB>AC20==O 0=0;>3VW C A?@020E I>4> 

:@8?B>0:B82V2 – F5 70AB>AC20==O 70:>=>402AB20 ?@> FV==V ?0?5@8 4> ?5@28==8E 

?@>?>78FV9 <>=5B (ICO). # A?@020E =0 7@07>: SEC v. Telegram Group Inc.35, AC48 

!(� 70AB>AC20;8 «B5AB �>2V» (Howie test) – AB0=40@B V7 @VH5==O �5@E>2=>3> AC4C 

1946 @>:C – I>1 287=0G8B8, G8 є :@8?B>0:B82 FV==8< ?0?5@><. !C4 4V9H>2 

28A=>2:C, I> B>:5=8 Gram 2V4 Telegram A?@024V є FV==8<8 ?0?5@0<8, ?@>2>4OG8 

0=0;>3VN <V6 B@048FV9=8<8 V=25AB8FV9=8<8 :>=B@0:B0<8 B0 ?@>4065< 

:@8?B>B>:5=V2 4;O 70;CG5==O :0?VB0;C; 

5) CD46B 6?4EABEFV.  

 !C48 B0:>6 28:>@8AB>2C20;8 0=0;>3VW 7 B@048FV9=8< <09=>< 4;O 

28@VH5==O ?8B0=P, ?>2’O70=8E V7 2;0A=VABN B0 :>=B@>;5< :@8?B>0:B82V2. 

�0?@8:;04, C A?@02V AA v. Persons Unknown36 C �5;8:>1@8B0=VW �8A>:89 AC4 

�=3;VW B0 #5;PAC @>73;O=C2 Bitcoin O: «2;0A=VABP», O:0 <>65 1CB8 ?@54<5B>< 

701>@>==>3> ?@8?8AC. �V@:C20==O AC4C ґ@C=BC20;8AO =0 0=0;>3VOE V7 

B@048FV9=8<8 D>@<0<8 2;0A=>ABV, E>G0 Bitcoin =5 2?8ACєBPAO B>G=> 2 VA=CNGV 

:0B53>@VW, O:->B DV78G=0 01> V=B5;5:BC0;P=0 2;0A=VABP; 

  

35 Securities and Exchange Commission v. Telegram Group Inc. et al, No. 1:2019cv09439 - Document 227 (S.D.N.Y. 
2020). URL: https://law.justia.com/cases/federal/district-courts/new-york/nysdce/1:2019cv09439/524448/227/ (40B0 
725@=5==O: 01.11.2024). 
36 AA v Persons Unknown & Ors, Re Bitcoin [2019] EWHC 3556 (Comm) (13 December 2019) 
URL: http://www.bailii.org/ew/cases/EWHC/Comm/2019/3556.html (40B0 725@=5==O: 01.11.2024). 
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6) 8B7B6VDA9 CD46B.  

# A?>@0E, I> AB>ACNBPAO A<0@B-:>=B@0:BV2 – A0<>28:>=C20=8E :>=B@0:BV2, 

C<>28 O:8E 157?>A5@54=P> ?@>?8A0=V 2 :>4V, AC48 V=>4V 70AB>A>2CNBP ?@8=F8?8 

B@048FV9=>3> 4>3>2V@=>3> ?@020. �0?@8:;04, C A?@02V SEC v. Ethereum37 �><VAVO 7 

FV==8E ?0?5@V2 !(� <0;0 287=0G8B8, G8 <>65 A<0@B-:>=B@0:B 1CB8 28:>=0=8< 

2V4?>2V4=> 4> VA=CNG8E ?@02>28E AB0=40@BV2. �><VAVO 70AB>AC20;0 <V@:C20==O 70 

0=0;>3VєN, @>73;O40NG8 A<0@B-:>=B@0:B O: 1C4P-O:89 V=H89 :>=B@0:B, >FV=NNG8 

9>3> =0 =0O2=VABP >D5@B8, 0:F5?BC B0 7CAB@VG=>3> 704>2>;5==O; 

7) ;4>BAB846EF6B CDB 54A>DGFEF6B.  

# A?@020E =0 7@07>: In re HashFast Technologies LLC38, AC48 7 10=:@CBAB20 

!(� <0;8 287=0G8B8, O: :;0A8DV:C20B8 B0 ?>2>48B8AO 7 :@8?B>20;NB=8<8 

0:B820<8 C ?@>F5AV 10=:@CBAB20. !C48 ?@>2>48;8 0=0;>3VW 7 B@048FV9=8<8 

0:B820<8, @>73;O40NG8 Bitcoin B0 V=HV :@8?B>20;NB8 O: «2;0A=VABP», O:C <>6=0 

2:;NG8B8 4> A:;04C <09=0 10=:@CB0. 

%>G <V@:C20==O 70 0=0;>3VєN 4>72>;Oє AC40< 70AB>A>2C20B8 VA=CNGV ?@02>2V 

?@8=F8?8 4> :@8?B>0:B82V2, 2>=> B0:>6 <0є A2>W >1<565==O. #=V:0;P=V 

E0@0:B5@8AB8:8 :@8?B>20;NB, O:->B WE 45F5=B@0;V7>20=0 ?@8@>40 B0 ?>B5=FV9=0 

0=>=V<=VABP, <>6CBP CA:;04=8B8 70AB>AC20==O B@048FV9=8E ?@02>28E :>=F5?FV9. 

&5 <>65 ?@872>48B8 4> =5?>A;V4>2=>ABV C ?V4E>40E 4> @53C;N20==O 

:@8?B>0:B82V2 C @V7=8E N@8A48:FVOE V ?V4:@5A;Nє =5>1EV4=VABP >=>2;5=8E 

?@02>28E @0<>:, O:V A?5FV0;P=> 2@0E>2CNBP >A>1;82>ABV :@8?B>0:B82V2.  

3) АA4?B7VO O> F<C @VD>G64AAO 6 CD46B6V= E<EF9@V ;474?ьAB7B CD464.  

�=0;>3VO є DC=40<5=B0;P=>N >A=>2>N ?@02>2>3> <8A;5==O 2 ?@02>2V9 

A8AB5<V 7030;P=>3> ?@020.  

�5@H8< V 3>;>2=8< ?@8:;04>< <V@:C20==O 70 0=0;>3VєN C 2:070=V9 

?@02>2V9 A8AB5<V є 28@VH5==O AC4>28E A?@02 =0 >A=>2V ?@5F545=BC. !C44V 

37 Securities 0nd Exchange Commission. Securities Exchange Act of 1934 Release No. 84553 / November 8, 2018. 
Administrative Proceeding File No. 3-18888 in the matter of Zachary Coburn, Respondent. URL: 
https://www.sec.gov/files/litigation/admin/2018/34-84553.pdf (40B0 725@=5==O: 01.11.2024).
38 Manatt Phelps & Phillips LLP. California Bankruptcy Judge Rules that Bitcoin Is Property, Not Convertible Currency, 
For Valuation Purposes Under Fraudulent Transfer Laws. March 24, 2016. 
https://www.lexology.com/library/detail.aspx?g=d80f280b-43e7-4168-bd7e-2d007a5652f5 (40B0 725@=5==O: 
01.11.2024). 
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7>1>2’O70=V 28@VHC20B8 A?@02C, I> 7=0E>48BPAO =0 WE=P><C @>73;O4V, 2V4?>2V4=> 

4> =0O2=8E ?@5F545=BV2 C ?52=V9 AD5@V. �@V< B>3>, 042>:0B8 :>6=>W 7V AB>@V= C 

A?@02V, 7 >G5284=VABN, ?>28==V 28:>@8AB>2C20B8 ?@5F545=B 0=0;>3VG=8< G8=><, 

I>1 =040B8 AC44V >A=>2C 4;O 9>3>/WW @VH5==O, 70A=>20=>3> =0 ?@5F545=BV39. 

/: 707=0G0є �.�. �2OB:>2AP:0, 70728G08̆ 2 ;VB5@0BC@V ACBP 4VV̈ ?@5F545=BC 

72>4OBP 4> B>3>, I> ?>4V1=V A?@028 ?>28==V 28@VHC20B8AO >4=0:>2>. � FP><C, 

2;0A=5, V ?>;O30є 7<VAB 4>:B@8=8 AC4>2>3> ?@5F545=BC. �;5 є >G5284=8<, I> 

ABC?V=P ?>4V1=>ABV – :@8B5@V8̆ 4>AB0B=P> 2V4=>A=88̆, >A:V;P:8 8̆<>2V@=VABP 

01A>;NB=>V̈ B>B>6=>ABV CAVE VAB>B=8E D0:BV2 4C65 =87P:0. �02648 VA=C20B8<CBP 

@>71V6=>ABV, O:V <>6CBP 2?;8=CB8 =0 >AB0B>G=88̆ @57C;PB0B. "><C 4;O 4>:B@8=8 

?@5F545=BC 3>;>2=5 – F5 >4=0:>25 28@VH5==O =5 A?@028 2 FV;><C, 0 A0<5 ?52=>3> 

?8B0==O ?@020, O:5 є VAB>B=8< 4;O 28=5A5==O @VH5==O ?> ACBV40. !;V4 707=0G8B8, 

I> >AB0==є AB>ACєBPAO V 0=0;>3VW 2 :>=B8=5=B0;P=V9 A8AB5<V ?@020.  

�.�. �0;8H52 2:07Cє, I> >A=>2>N 4>:B@8=8 ?@5F545=BC є ?@8=F8? stare 

decisis (28@VH8B8 B0:, O: 1C;> 28@VH5=> @0=VH5), O:89 ?>2=VABN AD>@<C202AO 

;8H5 C %�% AB. # 7030;P=8E @8A0E F59 ?@8=F8? <>6=0 287=0G8B8 B0:8< G8=><: 

:>6=89 AC4 7>1>2’O70=89 A;V4C20B8 ?@5F545=BC 28I>3> AC4C, 0 0?5;OFV9=V AC48 

(:@V< �0;0B8 ;>@4V2) 72’O70=V A2>W<8 ?>?5@54=V<8 ?@5F545=B0<8. �BV<, A8;0 

?@8=F8?C stare decisis ?>H8@NєBPAO =5 =0 2A5 @VH5==O, >1>2’O7:>28< є BV;P:8 

9>3> ?@02>289 ?@8=F8? (ratio decidendi)41. �=3;V9AP:89 N@8AB  . �@>AA ?8A02, I> 

ratio decidendi ?@5F545=BC – F5 1C4P-O:0 =>@<0 ?@020, O:0 ?@O<> 01> ?>1VG=> 

B;C<0G8BPAO AC445N O: =5>1EV4=89 :@>: C 4>AO3=5==V @VH5==O, 2:;NG0NG8 EV4 

9>3> <V@:C20=P G8 >1>2’O7:>2C G0AB8=C 9>3> 2:07V2:8 ?@8AO6=8<42. 

�<5@8:0=AP:89 =0C:>25FP, :>;8H=V9 �5=5@0;P=89 ?@>:C@>@ !(� �420@4 

�. �52V, 2:07C202, I> >A=>2=8< 7@07:>< N@848G=>3> <V@:C20==O є <V@:C20==O 70 

?@8:;04><. &5 B@85B0?=89 ?@>F5A, >?8A0=89 4>:B@8=>N ?@5F545=BC, 2 O:><C 

?>;>65==O, I> >?8ACє ?5@HC A?@02C, ?5@5B2>@NєBPAO =0 ?@02>2C =>@<C, O:0 

 Hunter D. Op.cit. P. 33. 
40 �2OB:>2AP:0, �.�. !C4>289 ?@5F545=B: 45O:V B5>@5B8G=V 0A?5:B8. !4G>B6<= 6VEA<> ':7BDB8EP>B7B A4JVBA4?PAB7B 
GAV69DE<F9FG: %9DVO: #D46B. 2013. �8?. 21. ".1. '.2. !.52. 
41 �0;8H52 �.�. !C4>289 ?@5F545=B C ?@02>2V9 A8AB5<V �=3;VW. �.: �@0:AVA, 2008. C.102. 
42 Cross R. Precedent in English law. 3rd ed. Clarendon Press Oxford, 1977. P.76. 
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?>BV< 70AB>A>2CєBPAO 4> =0ABC?=>W ?>4V1=>W A8BC0FVW. &V :@>:8 B0:V: 28O2;OєBPAO 

AE>6VABP <V6 A?@020<8; 40;V >3>;>HCєBPAO ?@028;>, ?@8B0<0==5 ?5@HV9 A?@02V; 

?>BV< F5 ?@02>25 ?@028;> 70AB>A>2CєBPAO 4> 4@C3>W A?@02843. 

�. %0=B5@ 707=0G0є, I> �. �52V ?@8?CAB82AO ?><8;:8, 22060NG8, I> 2AV 

<V@:C20==O 70 0=0;>3VєN >1>2’O7:>2> <0NBP 2:;NG0B8 282545==O ?@028;0 7 

?52=>W A?@028, 0 ?VA;O 282545==O ?@028;0, 2>=> 70AB>A>2CєBPAO 454C:B82=>. �52V 

=5 2@0EC202 B>3>, I> 0=0;>3VO <>65 V =5 ?5@5410G0B8 AB2>@5==O ?@028;0, 0 

=0B><VABP <>65 2:;NG0B8 70AB>AC20==O ?@5F545=BC 157 >1>2’O7:>2>3> 9>3> 

C7030;P=5==O 4> @V2=O ?@028;044. "0: G8 V=0:H5, C A8AB5<V 7030;P=>3> ?@020 

70AB>AC20==O 0=0;>3VW :0@48=0;P=> 2V4@V7=OєBPAO 2V4 :>=B8=5=B0;P=>W A8AB5<8: C 

:>=B8=5=B0;P=V9 A8AB5<V @53;0<5=B0FVO 2V4=>A8= 70 0=0;>3VєN 702648 

?>H8@NєBPAO BV;P:8 =0 >:@5<88̆ 28?04>: V =5 <0є N@848G=>3> 7=0G5==O 4;O 

V=H8E V45=B8G=8E A8BC0FV8̆. 

!BC?V=P B>B>6=>ABV A?@02 287=0G0єBPAO 28E>4OG8 7 ?>@V2=O==O WE ACBBє28E 

>1AB028= B0 D0:BV2. # 72’O7:C @>7C<>20 4VO;P=VABP AC44V 01> 042>:0B0 7 F8< 

70728G09 2:;NG0є 45B0;P=5 ?>@V2=O==O D0:BV2 V N@848G=8E ?@8=F8?V2 7 

?>?5@54=VE A?@02. �A:V;P:8 ?>2=89 71V3 >1AB028= @V4:> 7CAB@VG0єBPAO =0 

?@0:B8FV, ?@5F545=B=0 A8AB5<0 4;O B>3>, I>1 287=0G8B8, G8 є C 40=><C 28?04:C 

0=0;>3VO, =040є AC44O< 4C65 H8@>:8E ?>2=>2065=P45. 

!;V4 B0:>6 2:070B8, I>, =0 2V4<V=C 2V4 :>=B8=5=B0;P=>3> ?@020, 45 

284V;ONBP 420 @V7=V 2848 0=0;>3VW – 0=0;>3VN 70:>=C B0 0=0;>3VN ?@020, C A8AB5<V 

7030;P=>3> ?@020 70AB>A>2CєBPAO є48=5 ?>=OBBO «<V@:C20==O 70 0=0;>3VєN» 

(analogical reasoning).  

4) АA4?B7VO O> VAEF<FGF >BAF<A9AF4?ьABW CD46B6BW E<EF9@<.  

�5;8:0 �0;0B0 �5@E>2=>3> !C4C 2 ?>AB0=>2V 2V4 08.06.2022 C A?@02V № 2-

591/1146 2:070;0, I> V=AB8BCB 0=0;>3VW 70:>=C V 0=0;>3VW ?@020 ?5@2VA=> 1C2 

43 Levi, Edward H. An Introduction to Legal Reasoning. University of Chicago Law Review: 1948. Vol. 15: Iss. 3, Article 
2. P.501-502.  
44 Hunter D. Op.cit. P. 57-58. 
45 �0;8H52 �.�. �:07. ?@0FO. !.103. 
46 �>AB0=>20 �5;8:>W �0;0B8 �5@E>2=>3> AC4C 2V4 08.06.2022 C A?@02V № 2-591/11. URL: 
https://reyestr.court.gov.ua/Review/105110382 (40B0 725@=5==O: 01.11.2024). 
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4>:B@8=0;P=> >1ґ@C=B>20=89 V 70AB>A>2C202AO AC40<8 704>23> 4> G0AB:>2>3> 

2V4>1@065==O FP>3> V=AB8BCBC 2 70:>=>402AB2V. 

"0:, I5 =0 ?>G0B:C %% AB. ?@>D5A>@ Є. �0AP:>2AP:88̆ 287=0G02 0=0;>3VN O: 

«28@VH5==O 28?04:C, =5?5@5410G5=>3> 4VNG8< ?@02><, =0 >A=>2V =>@<8, O:0 

287=0G0є AE>688̆ 28?04>:... /:I> FO =>@<0 28@065=0 2 70:>=V, B> ?>H8@5==O V̈V̈ =0 

AE>688̆ 28?04>: 1C45 0=0;>3VєN 70:>=C; O:I> 6 2>=0 ?>?5@54=P> ?>28==0 1CB8 

282545=0 V7 7030;P=8E ?@8=F8?V2 4VNG>3> ?@020, B> 28E>48BP 0=0;>3VO ?@020»47.  

�45O 0=0;>3VW ґ@C=BCєBPAO =0 ?@8?CI5==V, I> 70:>=>4025FP, O:89 є 

A?@0254;828<, =>@<C202 18 40=89 28?04>: B0: A0<>, O: 2V= C=>@<>2C202 18 AE>6V 

28?04:8 (ubi eadem legis ratio, ubi eadem legis dispositio)48 

�0@07V =0FV>=0;P=5 ?@>F5AC0;P=5 70:>=>402AB2> ?@O<> 2AB0=>2;Nє 

?V4AB028 4;O 70AB>AC20==O 0=0;>3VW AC40<8. �V4?>2V4=> 4> G0AB8=8 10 AB0BBV 11 

�>A?>40@AP:>3> ?@>F5AC0;P=>3> :>45:AC #:@0W=849, «O:I> A?V@=V 2V4=>A8=8 =5 

2@53C;P>20=V 70:>=>< V 2V4ACB=V9 728G09 4V;>2>3> >1>@>BC, O:89 <>65 1CB8 4> =8E 

70AB>A>20=89, AC4 70AB>A>2Cє 70:>=, I> @53C;Nє ?>4V1=V 2V4=>A8=8 (0=0;>3VO 

70:>=C), 0 70 2V4ACB=>ABV B0:>3> – 28E>48BP V7 7030;P=8E 70A04 V 7<VABC 

70:>=>402AB20 (0=0;>3VO ?@020)». �3V4=> 7 G0AB8=>N 9 AB0BBV 10 &82V;P=>3> 

?@>F5AC0;P=>3> :>45:AC #:@0W=8, «O:I> A?V@=V 2V4=>A8=8 =5 2@53C;P>20=V 

70:>=><, AC4 70AB>A>2Cє 70:>=, I> @53C;Nє ?>4V1=V 70 7<VAB>< 2V4=>A8=8 (0=0;>3VO 

70:>=C), 0 70 2V4ACB=>ABV B0:>3> – AC4 28E>48BP V7 7030;P=8E 70A04 70:>=>402AB20 

(0=0;>3VO ?@020)»50. �0@5HBV, G0AB8=0 6 AB0BBV 7 �>45:AC 04<V=VAB@0B82=>3> 

AC4>G8=AB20 #:@0W=8 287=0G0є, I> «C @07V 2V4ACB=>ABV 70:>=C, I> @53C;Nє 

2V4?>2V4=V ?@02>2V4=>A8=8, AC4 70AB>A>2Cє 70:>=, I> @53C;Nє ?>4V1=V 

?@02>2V4=>A8=8 (0=0;>3VO 70:>=C), 0 70 2V4ACB=>ABV B0:>3> 70:>=C AC4 28E>48BP V7 

:>=AB8BCFV9=8E ?@8=F8?V2 V 7030;P=8E 70A04 ?@020 (0=0;>3VO ?@020). �=0;>3VO 

70:>=C B0 0=0;>3VO ?@020 =5 70AB>A>2CNBPAO 4;O 287=0G5==O ?V4AB02, <56 

47 �>235@B �.!. �:07. ?@0FO. !.159.  
48 Ubi eadem legis ratio, ibi eadem legis dispositio. URL: https://www.rechteasy.at/wiki/ubi-eadem-legis-ratio-ibi-
eadem-legis-dispositio/ (40B0 725@=5==O: 01.11.2024). 
49 �>A?>40@AP:89 ?@>F5AC0;P=89 :>45:A #:@0W=8 2V4 06.11.1991 № 1798-XII. URL: 
https://zakon.rada.gov.ua/laws/show/1798-12#Text (40B0 725@=5==O: 01.11.2024).  
50 &82V;P=89 ?@>F5AC0;P=89 :>45:A #:@0W=8 2V4 18.03.2004 № 1618-IV. URL: 
https://zakon.rada.gov.ua/laws/show/1618-15#Text (40B0 725@=5==O: 01.11.2024).  
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?>2=>2065=P B0 A?>A>1C 4V9 >@30=V2 45@602=>W 2;048 B0 <VAF52>3> 

A0<>2@O4C20==O»51.  

�07=0G5=V =>@<8 2:07CNBP =0 B5, I> 0=0;>3VO 70AB>A>2CєBPAO 4;O ?>4>;0==O 

CDB74?<A C 70:>=>402AB2V. �0 2V4<V=C 2V4 :@0W=8 A8AB5<8 7030;P=>3> ?@020, 2 

#:@0W=V 0=0;>3VO 702648 ?>H8@NєBPAO BV;P:8 =0 >:@5<89 28?04>: V =5 <0є 

N@848G=>3> 7=0G5==O 4;O V=H8E V45=B8G=8E A8BC0FV8̆. �@8 FP><C AC44V2AP:0 

A2>1>40 I>4> 70AB>AC20==O 0=0;>3VW =5 є B0:>N 7=0G=>N, O: 2 A8AB5<V 7030;P=>3> 

?@020, >A:V;P:8 0=0;>3VN ?@8?CAB8<> 70AB>A>2C20B8 70 =0O2=>ABV GVB:> 

2AB0=>2;5=8E C<>2 V C 287=0G5=8E <560E, O:V 45B0;P=> @>73;O40B8<CBPAO C 

 >74V;V 2 FVєW @>1>B8.  

#O2;OєBPAO 4>FV;P=8< A8AB5<0B87C20B8 A?V;P=V V 2V4<V==V @8A8 

70AB>AC20==O 0=0;>3VW 2 A8AB5<V 7030;P=>3> ?@020 B0 2 :>=B8=5=B0;P=V9 ?@02>2V9 

A8AB5<V, 7 >3;O4C =0 B5, I> #:@0W=0 =0;568BP 4> :>=B8=5=B0;P=>W A8AB5<8, >4=0: 

7=0G=0 G0AB8=0 ;VB5@0BC@8, ?@8A2OG5=>W 0=0;>3VW, ?>E>48BP 7 :@0W= 7030;P=>W 

A8AB5<8.  

!CV?ьAV D<E< ;4EFBEG64AAO 4A4?B7VW:  

1) 70157?5GCє <>6;82VABP 28@VH5==O A?>@V2 70 2V4ACB=>ABV ?@028;0, I> 

157?>A5@54=P> AB>ACєBPAO A?>@C;  

2) 28:>@8AB>2CєBPAO 4;O C@53C;N20==O A8BC0FV9, ?>2’O70=8E 7 28=8:=5==O< 

=>28E ACA?V;P=8E 2V4=>A8=;  

3) 70A=>20=0 =0 :5@V2=><C ?@8=F8?V «?>4V1=V A8BC0FVW – ?>4V1=V @57C;PB0B8» 

(;0B8=AP:0 <0:A8<0 «ubi eadem est ratio, ibi idem ius»); 

4) A?@O<>20=0 =0 >4=0:>25 28@VH5==O =5 A?@028 2 FV;><C, 0 A0<5 ?52=>3> 

?8B0==O ?@020, O:5 є VAB>B=8< 4;O 28=5A5==O @VH5==O ?> ACBV.  

ВV8@VAAV D<E< ;4EFBEG64AAO 4A4?B7VW:  

1) BEAB6A9 CD<;A4K9AAO: 

 7030;P=5 ?@02>: 0=0;>3VO =09G0ABVH5 28:>@8AB>2CєBPAO 4;O ?>H8@5==O 

VA=CNG8E ?@5F545=BV2 =0 =>2V A8BC0FVW 7 ?>4V1=8<8 D0:B0<8. !C44V 0=0;V7CNBP 

51 �>45:A 04<V=VAB@0B82=>3> AC4>G8=AB20 #:@0W=8 2V4 06.07.2005. № 2747-IV. URL: 
https://zakon.rada.gov.ua/laws/show/2747-15#Text (40B0 725@=5==O: 01.11.2024). 
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<8=C;V A?@028 (stare decisis) V 287=0G0NBP, G8 70AB>A>2CєBPAO >1ґ@C=BC20==O 

@VH5==O (ratio decidendi) 4> ?>B>G=>W A8BC0FVW; 

 :>=B8=5=B0;P=5 ?@02>: 0=0;>3VO 3>;>2=8< G8=>< 28:>@8AB>2CєBPAO 4;O 

?>4>;0==O ?@>30;8= C 70:>=>402AB2V. !C44V 0=0;V7CNBP <5BC 70:>=C V 287=0G0NBP, 

G8 <>6=0 9>3> 70AB>AC20B8 4> A8BC0FVW, O:0 =5 >E>?;5=0 ?@O<> 70:>=><; 

2) EH9D4 8VW ;4 >B?B@ 6<C48>V6: 

 7030;P=5 ?@02>: 0=0;>3VO <>65 2:;NG0B8 282545==O ?@028;0 7 ?52=>W 

A?@028, O:5 ?>BV< 70AB>A>2CєBPAO 4> =5>1<565=>W :V;P:>ABV ?>4V1=8E A?@02; 

 :>=B8=5=B0;P=5 ?@02>: 0=0;>3VO 702648 ?>H8@NєBPAO BV;P:8 =0 >:@5<89 

28?04>: V =5 <0є N@848G=>3> 7=0G5==O 4;O V=H8E V45=B8G=8E A8BC0FV9; 

3) @9FB8B?B7VO ;4EFBEG64AAO: 

 7030;P=5 ?@02>: <V@:C20==O 70 0=0;>3VєN 70728G09 2:;NG0є 45B0;P=5 

?>@V2=O==O D0:BV2 V N@848G=8E ?@8=F8?V2 7 ?>?5@54=VE A?@02. !C44V 0=0;V7CNBP 

AE>6>ABV B0 2V4<V==>ABV, I>1 287=0G8B8 70AB>A>2=VABP ?@5F545=BC; 

 :>=B8=5=B0;P=5 ?@02>: 3>;>2=0 C2030 ?@84V;OєBPAO ?>HC:C >A=>2=8E 

70A04 70:>=V2 V WE=P><C 70AB>AC20==N 70 0=0;>3VєN 4> 2V4=>A8=, O:V =5 

C@53C;P>20=V ?@O<> 70:>=>402AB2><; 

3) D97?4@9AFB64AVEFP ;4EFBEG64AAO: 

 7030;P=5 ?@02>: AC44V <0NBP 1V;PH5 A2>1>48 C 70AB>AC20==V 0=0;>3VW, 

>A>1;82> C AD5@0E 7 >1<565=8< 70:>=>402G8< @53C;N20==O<; 

 :>=B8=5=B0;P=5 ?@02>: VA=CNBP AB@>3V C<>28 70AB>AC20==O 0=0;>3VW B0 

701>@>=8 70AB>AC20==O 0=0;>3VW C 287=0G5=8E AD5@0E;  

4) G@B6< ;4EFBEG64AAO: 

 7030;P=5 ?@02>: 0=0;>3VO <>6;820, O:I> 240єBPAO 7=09B8 2V4?>2V4=89 

?@5F545=B; C @07V 2V4ACB=>ABV B0:>3> ?@5F545=BC <>6;82>ABV 70AB>AC20==O 

0=0;>3VW =5 1C45; 

 :>=B8=5=B0;P=5 ?@02>: C @07V 2V4ACB=>ABV ?@02>28E =>@<, O:V @53C;NNBP 

?>4V1=V 2V4=>A8=8, <>6CBP 1CB8 70AB>A>20=V ?@8=F8?8 ?@020 (0=0;>3VO ?@020); 

5) EFDG>FGD4 4A4?B7VW: 

 7030;P=5 ?@02>: 70AB>A>2CєBPAO є48=5 ?>=OBBO «<V@:C20==O 70 0=0;>3VєN» 
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(analogical reasoning); 

 :>=B8=5=B0;P=5 ?@02>: 284V;ONBP 420 @V7=V 2848 0=0;>3VW – 0=0;>3VN 

70:>=C B0 0=0;>3VN ?@020.   

�840єBPAO, I> BV;P:8 2 :>=B5:ABV :>=B8=5=B0;P=>3> ?@020 (7>:@5<0, ?@020 

#:@0W=8) <>6;82> 3>2>@8B8 ?@> 0=0;>3VN O> CD46B6<= VAEF<FGF, >A:V;P:8 BCB 

=0O2=0 AC:C?=VABP A?5FV0;V7>20=8E ?@02>28E =>@<, O:V 70:@V?;NNBP 287=0G5==O 

0=0;>3VW B0 C<>28 V <56V WW 70AB>AC20==O. "8<G0A><, C A8AB5<V 7030;P=>3> ?@020 

0=0;>3VO =5 є 70:>=>402G> @53;0<5=B>20=>N; ?V4 =5N @>7C<VNBP >?8A0=89 28I5 

CDBJ9E @<E?9AAO N@8AB0 (?5@54CAV<, AC44V) ?@8 ?@89=OBBV @VH5=P I>4> A?@028.   

�02545<> ?@8:;048 28@VH5==O A?@028 70 0=0;>3VєN C :@0W=V 7030;P=>3> 

?@020 (!(�) B0 :>=B8=5=B0;P=>3> ?@020 (�V<5GG8=0).  

# A?@02V United States v. Nosal (2016) 9H;>AO ?@> B0:5. �52V4 �>A0; 1C2 

:>;8H=V< A?V2@>1VB=8:>< DV@<8 7 ?>HC:C :5@V2=8:V2 Korn/Ferry. �VA;O B>3>, O: 

70;8H82 :><?0=VN, 2V= 28:>@8AB02 40=V >1;V:>2>3> 70?8AC ?>B>G=>3> 

?@0FV2=8:0 (7 9>3> 4>72>;C) 4;O >B@8<0==O 4>ABC?C 4> 1078 40=8E Korn/Ferry, 

I>1 @>7?>G0B8 :>=:C@CNG89 1V7=5A. �>A0;0 1C;> 728=C20G5=> 73V4=> V7 �0:>=>< 

?@> :><?’NB5@=5 H0E@09AB2> B0 7;>26820==O (CFAA) 70 =5A0=:FV>=>20=89 

4>ABC? 4> 70E8I5=>3> :><?’NB5@0. !C4 ?>@V2=O2 =5A0=:FV>=>20=89 4>ABC? 4> 

F8D@>28E 107 40=8E V7 B@048FV9=8<8 CO2;5==O<8 ?@> ?@>=8:=5==O B0 =570:>==5 

?@82;0A=5==O :>=DV45=FV9=>W V=D>@<0FVW. !?@020 ґ@C=BC20;0AO =0 ?@8=F8?0E 

?>?5@54=VE @VH5=P I>4> =5A0=:FV>=>20=>3> 4>ABC?C B0 7;>26820==O 

:>=DV45=FV9=>N V=D>@<0FVєN. �52’OB89 >:@C6=89 0?5;OFV9=89 AC4 70;8H82 

157 7<V= 28@>: �>A0;C, ?V4:@5A;82H8, I> CFAA 701>@>=Oє 4>ABC? 4> 

:><?’NB5@=>W A8AB5<8 157 4>72>;C, ?>4V1=> 4> ?@>=8:=5==O C ?@820B=C 

2;0A=VABP52
. 

# =V<5FP:V9 A?@02V BGHZ 202, 102 (2015) 9H;>AO ?@> :><?0=VN, O:0 

28:>@8AB>2C20;0 ?@>3@0<=8E 1>BV2 4;O :C?V2;V :28B:V2 =0 :>=F5@B8 >?B>< G5@57 

>=;09=-?;0BD>@<C ?@>406C :28B:V2, >1E>4OG8 >1<565==O ?;0BD>@<8 I>4> 

52 USA V. David Nosal, No. 14-10037 (9th Cir. 2016). URL: https://law.justia.com/cases/federal/appellate-courts/ca9/14-
10037/14-10037-2016-12-08.html (40B0 725@=5==O: 01.11.2024). 
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<0A>2>W ?>:C?:8. 

.@848G=5 ?8B0==O ?>;O30;> 2 B><C, G8 28:>@8AB0==O ?@>3@0<=8E 1>BV2 є 

=54>1@>A>2VA=>N :><5@FV9=>N ?@0:B8:>N B0 ?>@CHCє �0:>= �V<5GG8=8 ?@> 

=54>1@>A>2VA=C :>=:C@5=FVN (UWG). !C4 28:>@8AB02 <V@:C20==O 70 0=0;>3VєN, 

I>1 70AB>AC20B8 ?@8=F8?8 G5A=>W :>=:C@5=FVW, I> AB>AC20;8AO B@048FV9=>W 

:><5@FV9=>W ?@0:B8:8, 4> F8D@>2>3> :>=B5:ABC. �V= @>73;O402 28:>@8AB0==O 

1>BV2 O: 0=0;>3 DV78G=8E ?@0:B8:, O:V AB2>@NNBP =5A?@0254;82V ?5@52038 2 

B>@3V2;V. $545@0;P=89 AC4 �V<5GG8=8 ?>AB0=>282, I> 28:>@8AB0==O 

?@>3@0<=8E 1>BV2 4;O <0A>2>W :C?V2;V :28B:V2 є =54>1@>A>2VA=>N :><5@FV9=>N 

?@0:B8:>N 73V4=> 7 UWG, A?8@0NG8AP =0 0=0;>3VW 7 B@048FV9=8<8 D>@<0<8 

<0=V?C;N20==O @8=:>< V =54>1@>A>2VA=>W :>=:C@5=FVW53. 

�030;>< >1842V A8AB5<8 28:>@8AB>2CNBP 0=0;>3VN, 0;5 0:F5=B8 B0 

:>=:@5B=5 70AB>AC20==O 2V4@V7=ONBPAO 70;56=> 2V4 WE=VE >A=>2>?>;>6=8E 

?@02>28E DV;>A>DV9 B0 465@5; ?@020.  

�570;56=> 2V4 ?@02>2>W A8AB5<8 0=0;>3VO 2V4V3@0є :;NG>2C @>;P C 

70157?5G5==V 5D5:B82=>ABV AC4>G8=AB20. �>6=0 284V;8B8 B0:V >A=>2=V 0A?5:B8 

2?;82C 0=0;>3VW =0 5D5:B82=VABP AC4>G8=AB20, C B><C G8A;V 9 3>A?>40@AP:>3>:  

1) CBE?V8B6AVEFP V C9D9854KG64AVEFP. �8@VH5==O ?>4V1=8E A?@02 =0 

?>4V1=8E 70A040E 7<5=HCє =5287=0G5=VABP, 4>72>;ONG8 V=482V40< V :><?0=VO< 

@>7C<VB8 V ?5@5410G0B8 ?@02>2V =0A;V4:8; 

2) BCF<@V;4JVO D9EGDEV6. �V@:C20==O 70 0=0;>3VєN A?@>ICє ?@89=OBBO 

@VH5=P C A?@020E. �D5:B82=5 28@VH5==O A?@02 7<5=HCє =020=B065==O =0 AC48, 

A?@8ONG8 H284H><C 74V9A=5==N ?@02>AC44O. "0:>6 282V;P=OєBPAO @5AC@A 4;O 

28@VH5==O AC40<8 1V;PH A:;04=8E 01> =>2VB=VE A?@02, I> 28<030NBP 3;81H>3> 

4>A;V465==O;   

3) ECD4698?<6VEFP V DV6AVEFP. �8@VH5==O ?>4V1=8E A?@02 ?>4V1=8< G8=>< 
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28@VH5==O AC4>28E A?@02, B0:8< G8=>< ?>A8;NNG8 4>2V@C 4> AC4>2>W A8AB5<8;  

 BGHZ 202, 102 (2015). URL: 
https://dejure.org/dienste/vernetzung/rechtsprechung?Gericht=BGH&Datum=16.07.2014&Aktenzeichen=IV%20ZR%2
073%2F13 (40B0 725@=5==O: 01.11.2024). 
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70A=>2C20B8 A2>W @VH5==O =0 <VF=8E ?@02>28E 70A040E, 0 =5 =0 >A>18AB8E 
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040?BC20B8 VA=CNGV ?@02>2V 70A048 4> =>28E A8BC0FV9 B0 A8BC0FV9, I> H284:> 
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5:>=><VG=8E 2V4=>A8=.  

�7=0:0<8 0=0;>3VW C 3>A?>40@AP:><C AC4>G8=AB2V є B0:V: 
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0=0;>3Vє 70:>=C є 28@VH5==O A?@028 =0 >A=>2V ?@02>2>W =>@<8, @>7@0E>20=>W =0 
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!.9.  



 45 

28@VH8B8AO N@848G=8<8 70A>10<8, 0;5 ?52=5 8̆>3> 28@VH5==O 2 FV;><C 01> 
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«;0:C=0» (;0B. Lacuna – 703;81;5==O, ?>@>6=8=0), O:89, =0 WW 4C<:C, =0 2V4<V=C 

2V4 B5@<V=0 «?@>30;8=0» 5B8<>;>3VG=> B>G=VH5 2V4>1@060є ACB=VABP 

4>A;V46C20=>3> O28I0. �@V< B>3>, 2 N@8A?@C45=FVV̈ B5@<V= «;0:C=0» <0є 402=N 

VAB>@VO, >A:V;P:8 2V= 7CAB@VG0єBPAO I5 2 Codex Theodosianus (438 @.). � :>=B5:ABV 

3>A?>40@AP:>3> 4>3>2V@=>3> ?@020 ?V4 ;0:C=0<8 C ?@02V 02B>@:0 @>7C<Vє 45D5:B8 

2 ;>3VG=8E =>@<0E 3>A?>40@AP:>3> 4>3>2V@=>3> ?@020, :>;8 2V4ACB=V =5>1EV4=V 
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?@028;>, @>7C<VєBPAO ?>2=0 01> G0AB:>20 2V4ACB=VABP =>@<0B82=8E ?@8?8AV2, 

A9B5IV8AVEFP O:8E 7C<>2;5=0 @>728B:>< ACA?V;P=8E 2V4=>A8=, I> C9D95G64NFP G 

EH9DV CD46B6B7B 6C?<6G, B0 ?>B@510<8 ?@0:B8G=>3> @VH5==O A?@02, >A=>2=8<8 

?@8=F8?0<8, ?>;VB8:>N, A<8A;>< B0 7<VAB>< G8==>3> 70:>=>402AB2059.  

55 (52G5=:> ".�. �@>30;8=8 2 70:>=>402AB2V, A?>A>18 CAC=5==O V ?>4>;0==O. #D46B V EGECV?PEF6B. 2013. № 1. !.23-
26. 
56 "0< A0<>. !. 24 
57 �>3@51=O: !. �@>30;8=8 2 70:>=>402AB2V B0 70A>18 WE ?>4>;0==O. �VEA<> А>489@VW CD46B6<I A4G> '>D4WA<: ;5. 
A4G>. CD. %0@:V2: �@02>, 2013. № 1(72). !.46. 
58 �5;O=528G �.�. �:07. ?@0FO. !.145 
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 07>< 7 B8<, :>=:@5B=8E 0@3C<5=BV2 =0 :>@8ABP 1V;PH>W 5B8<>;>3VG=>W 

B>G=>ABV B5@<V=C «;0:C=0» =5 =02>48BPAO; 22060є<>, I> B5@<V=8 «;0:C=0» B0 

«?@>30;8=0» 2 ?@02>2><C :>=B5:ABV є ?>2=8<8 A8=>=V<0<8, A0<5 O: B0:V 2>=8 

28:>@8AB>2CNBPAO V �>=AB8BCFV9=8< !C4>< #:@0W=8 (482. 40;V).  

� ?@89=OBBO< �0:>=C #:@0W=8 2V4 24.08.2023 «�@> ?@02>B2>@GC 

4VO;P=VABP»60 ?>=OBBO ?@02>2>W ?@>30;8=8 >B@8<0;> 70:>=>402G5 287=0G5==O. 

�V4?>2V4=> 4> G.1 AB. 65 707=0G5=>3> �0:>=C, «?@02>20 ?@>30;8=0 – F5 ?>2=0 01> 

G0AB:>20 2V4ACB=VABP =>@<8 ?@020, I> =5 70157?5GCє 7025@H5=VABP ?@02>2>3> 
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�8?04:8 2V4ACB=>ABV =5>1EV4=>W =>@<8 C :>=:@5B=><C =>@<0B82=>-
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>A:V;P:8 =5>1EV4=C =>@<C, O:0 740B=0 2@53C;N20B8 A?V@=V ACA?V;P=V 2V4=>A8=8, 

<>6=0 7=09B8 2 V=H8E ?@02>28E 4>:C<5=B0E (A8AB5<V =>@<0B82=>-?@02>28E 0:BV2 

2 FV;><C)61. "0:, C ?>AB0=>2V 2V4 09.03.2023 @. C A?@02V № 915/1499/20 �5@E>2=89 
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AC4>< O: 157?V4AB02=V, >A:V;P:8 70 C<>20<8 G0AB8=8 ?5@H>W AB0BBV 8 &� #:@0W=8 

B0 G0AB8=8 45AOB>W AB0BBV 11 ��� #:@0W=8 0=0;>3VO 70:>=C B0 0=0;>3VO ?@020 

70AB>A>2CNBPAO 28:;NG=> C @07V, O:I> A?V@=V ?@02>2V4=>A8=8 =5 2@53C;P>20=V 

70:>=><. �V6 B8<, 0?5;OFV9=0 V=AB0=FVO 707=0G8;0, I> ?@02>2V4=>A8=8 I>4> 
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�@>30;8=8 2 ?@02V =5>1EV4=> 2V4@V7=OB8 2V4 ?>=OBBO N@848G=8E :>;V7V8̆. �0 

2V4<V=C 2V4 ?@>30;8= N@848G=V :>;V7VV̈ – F5 =04<V@=0 :V;P:VABP =>@<0B82=>-

?@02>28E 0:BV2, 01> =>@< ?@020, O:V AC?5@5G0BP >48= >4=><C 01> 4C1;NNBP >48= 

>4=>3>63. �3V4=> 7 G.1 AB. 66 �0:>=C «�@> ?@02>B2>@GC 4VO;P=VABP», :>;V7VO =>@< 

60 �@> ?@02>B2>@GC 4VO;P=VABP: �0:>= #:@0W=8 2V4 24.08.2023 № 3354-IX. URL: 
https://zakon.rada.gov.ua/laws/show/3354-20#Text (40B0 725@=5==O: 01.11.2024).  
61 (<0;5=O !.�. �A>1;82>ABV 70AB>AC20==O 0=0;>3VW ?@020 ?@8 28@VH5==V N@848G=8E A?@02: 48A& :0=4. N@84. 
=0C: (12.00.01). �0?>@V66O 2008. !.39. 
62 �>AB0=>20 �5@E>2=>3> !C4C 2V4 09.03.2023 C A?@02V № 915/1499/20. URL: 
https://verdictum.ligazakon.net/document/109645718 (40B0 725@=5==O: 01.11.2024). 
63 (52G5=:> ".�. �:07. ?@0FO. !.24.  
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/: 2:07Cє �.�. �5;O=528G, ?@8:;04>< ?><8;:>2>ABV <>65 1CB8 =>@<0 AB0BBV 
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�@8G8=0<8 28=8:=5==O ?@>30;8= є =0A0<?5@54 ?>O20 =>28E ACA?V;P=8E 

2V4=>A8=, O:V =0 <><5=B CE20;5==O 70:>=>402G>3> 0:BC =5 VA=C20;8 V B><C =5 1C;8 
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F4>B7B CV8CD<є@EF64; V ;8H5 C 28?04:C 2V4ACB=>ABV C AB0BCBV 2V4?>2V4=8E 

?>;>65=P <>6;825 70AB>AC20==O 70 0=0;>3VєN ?>;>65=P 70:>=>402AB20 ?@> "��. 

"8<G0A><, 4@C30 ?>78FVO >7=0G0є, I> 2V4=>A8=8 2 <560E ?@820B=>3> 

?V4?@8є<AB20 FV;:>< ?>2=VABN ?V4?>@O4:>2CNBPAO 70:>=C ?@> "��; CG0A=8:8 

B0:>3> ?V4?@8є<AB20 =5 <>6CBP ?5@5410G8B8 C AB0BCBV 6>4=8E ?>;>65=P, O:V 

AC?5@5G8;8 1 V<?5@0B82=8< =>@<0< 70:>=C ?@> "��.  

�07=0G5=89 ?@8:;04 V;NAB@Cє, I> AC4>20 ?@0:B8:0, =02VBP O:I> F5 

?@0:B8:0 28I>W AC4>2>W V=AB0=FVW, =5 <>65 22060B8AO B0:>N, I> 70?>2=Nє 

?@>30;8=C. �>-?5@H5, FO ?@0:B8:0 <>65 =5 1CB8 ?>A;V4>2=>N. �>-4@C35, =02VBP 

O:I> >@Vє=BC20B8AO BV;P:8 =0 ?>78FVN �5;8:>W �0;0B8 C 4@C3V9 A?@02V, G8 7=V<0є 

FO ?>78FVO ?@>1;5<C =5=0;56=>3> ?@02>2>3> @53C;N20==O ?@02>2>3> AB0=>28I0 

?@820B=8E ?V4?@8є<AB2? #O2;OєBPAO, I> =V. "0:, =54>;V:8 ?@02>2>3> @53C;N20==O 

>@30=V70FV9=>-?@02>2>W D>@<8 ?@820B=8E ?V4?@8є<AB2 45B0;P=> @>7:@8BV 

�.�. �V==8:. �0A=>2=8: B0:>3> ?V4?@8є<AB20, ?5@540NG8 ?@02> 2;0A=>ABV =0 

<09=> AB2>@5=><C =8< ?V4?@8є<AB2C, 2B@0G0є =0 =P>3> <09=>2V ?@020 V =5 >B@8<Cє 

B>3> :><?;5:AC 7>1>2’O70;P=8E ?@02, O:8E =01C20NBP 70A=>2=8:8 3>A?>40@AP:>3> 

B>20@8AB20. '8 =5 є48=8< ;530;P=8< A?>A>1>< 4;O 70A=>2=8:0 ?@820B=>3> 

?V4?@8є<AB20 715@53B8 =04 >AB0==V< :>=B@>;P є ?@87=0G5==O A515 A0<>3> 9>3> 

28:>=02G8< >@30=>< (48@5:B>@><) 7 DV:A0FVєN 2V4?>2V4=8E ?>2=>2065=P C 

AB0BCBV ?V4?@8є<AB20. �;O :@548B>@V2 2V4=>A8=8 7 B0:8< ?V4?@8є<AB2>< 2A5 6 

B0:8 70;8H0NBPAO 4>A8BP @878:>20=8<876. �V4B0: 28@VH5==O AC4>< :>=:@5B=>W 

A?@028 70 0=0;>3VєN =5 702648 CAC20є =5>1EV4=>ABV 28?@02;5==O =54>;V:V2 

?@02>2>3> @53C;N20==O A0<8< 70:>=>402F5<. 

76 �V==8: �.�. �C1;VG=V B0 ?@820B=V V=B5@5A8 2 3>A?>40@AP:8E B>20@8AB20E: ?@>1;5<8 ?@02>2>3> 70157?5G5==O. 
�>=>3@0DVO. �.: �BV:0, 2003. !.235.  
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�V4B@8<Cє<> 4C<:C !. �. (<0;5=V, 73V4=> 7 O:>N 0=0;>3VO @>7H8@Nє AD5@C 

70AB>AC20==O 2V4?>2V4=8E =>@<0B82=8E ?@8?8AV2 B0 ?@8=F8?V2 ?@020, 0;5 =5 

AB2>@Nє =>@<8 ?@020.  �>25 ?@02>25 ?>;>65==O,  AB2>@5=5 =0 >A=>2V ?@8=F8?V2 

?@020 704;O 70?>2=5==O ?@>30;8=8 B0 28@VH5==O :>=:@5B=>W A?@028, <0є 

V=482V4C0;P=89 E0@0:B5@, =5 2>;>4Vє >1>2’O7:>2>N A8;>N 4;O V=H8E >4=>@V4=8E 

28?04:V2, =5 A;C68BP V =5 <>65 A;C68B8 >DVFV9=>N ?V4AB02>N 4;O 28@VH5==O 

0=0;>3VG=8E A?@02, =5 AB0є ?@02>2>N =>@<>N 01> AC4>28< (04<V=VAB@0B82=8<) 

?@5F545=B><. �>=:@5B=5 @VH5==O, O:I> 2>=> ?@89=OB5 4>2>;V :><?5B5=B=8< V 

02B>@8B5B=8< >@30=><,  <>65 1CB8 7@07:><,  5B0;>=>< 4;O 28@VH5==O >4=>@V4=8E 

A?@02, 28?@02;5==O B0 C=VDV:0FVW ?@0:B8:8 9 C4>A:>=0;5==O ?@02>2>3> 

@53C;N20==O77. 

�;0A8DV:0FVO ?@>30;8=.  
 >73;O=5<> 287=0G5=V 2 ;VB5@0BC@V 2848 ?@>30;8= V AD>@<C;Nє<> :@8B5@VW, 

70 4>?><>3>N O:8E WE 28@V7=ONBP.   

�0 :@8B5@Vє< ?@8G8= 28=8:=5==O ?@>30;8= (>1’є:B82=V G8 AC1’є:B82=V 

?@8G8=8) 284V;ONBP ?5@28==V B0 ?>EV4=V ?@>30;8=8. #9D6<AAV CDB74?<A< 

7C<>2;5=V B8<, I> 70:>=>4025FP =5 2@0EC202 C D>@<C;N20==OE =>@<0B82=8E 

0:BV2 2AN 1030B><0=VB=VABP 68BBє28E A8BC0FV9, I> 28<030NBP ?@02>2>3> 

@53C;N20==O. &5 <>65 B@0?8B8AO B0:>6 G5@57 ?@>@0EC=:8, 4>?CI5=V ?@8 

@>7@>1FV 70:>=C, C 28:>@8AB0==V ?@89><V2 N@848G=>W B5E=V:8. #BIV8AV CDB74?<A< 

7’O2;ONBPAO >1’є:B82=> 2 =0A;V4>: ?>ABV9=>3> @>728B:C ACA?V;P=8E 2V4=>A8=, 

28=8:=5==O =>28E 68BBє28E A8BC0FV9, O:V =5 <>3;8 1CB8 70740;53V4P ?5@5410G5=V 

70:>=>402F5<78.   

�0 :@8B5@Vє< A?>A>1C 28O2;5==O =V<5FP:89 2G5=89  . &8??5;VCA 28@V7=Oє 

BV, I> WE <>6=0 2AB0=>28B8 7 D>@<C;N20==O 70:>=C (?@>30;8=8 D>@<C;N20==O) 

V BV, I> 28O2;ONBPAO 2 @57C;PB0BV >FV=:8 (>FV=>G=V ?@>30;8=8). #DB74?<A4 

HBD@G?N64AAO <0є <VAF5 B>4V, :>;8 2 4>A;V2=><C B5:ABV 70:>=C 2V4ACB=O ?>2=0 

@53;0<5=B0FVO ?>254V=:8 2 BV9 G8 V=HV9 A8BC0FVW. /: ?@8:;04  . &8??5;VCA 

77 (<0;5=O !.�.  �A>1;82>ABV 70AB>AC20==O 0=0;>3VW ?@020 ?@8 28@VH5==V N@848G=8E A?@02: 02B>@5D. 48A. ... 
:0=4. N@84. =0C: (12.00.01). �., 2009. !.6 
78 �0;0H=8: �.�. �848 ?@>30;8= C F82V;P=><C ?@>F5AC0;P=><C ?@02V. (BDG@ CD464. 2013. №2. !.198-199.   
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=02>48BP AB0BBN 904 �V<5FP:>3> F82V;P=>3> :>45:AC (BGB): «�;0A=8: @5GV =5 

<0є ?@020 701>@>=OB8 V=HV9 >A>1V ?>4VOB8 =0 =5W, O:I> FV 4VW G8=OBPAO 7 <5B>N 

2V425@=5==O H:>48, O:0 =5A?V2<V@=> 1V;PH0 2V4 H:>48, I> WW 1C45 =0=5A5=> @5GV 

2=0A;V4>: F8E 4V9. �;0A=8: <>65 28<030B8 2V4H:>4C20==O 70240=8E 9><C 

718B:V2». �02545=89 ?@8?8A 2V4:@820є 4>ABC? 4> GC6>W @5GV, O:I> F5 =5>1EV4=> 

4;O 2V425@=5==O ?52=>W 703@>78. �4=0: 2V4:@8B8< 70;8H0єBPAO ?8B0==O I>4> 

B>3>, EB> ?>28=5= 2V4H:>4>2C20B8 718B:8 – B>9, EB> G8=8BP 4VN =0 @VG, G8 B>9, =0 

G8N :>@8ABP G8=8BPAO B0:0 4VO, 2V4 :>3> 1C45 2V425@=5=> 703@>7C79.  

# A2>N G5@3C, BJVABKAV CDB74?<A< <0NBP <VAF5 B>4V, :>;8 1C:20;P=89 A<8A; 

A;V2, O:8<8 AD>@<C;P>20=> BC G8 V=HC =>@<C ?@020, =5 2:07Cє =0 ?@>30;8=C, 

>4=0: >G5284=0 =5A?@0254;82VABP, I> ?>AB0=5 2=0A;V4>: 70AB>AC20==O =>@<8, 

28<030є WW :>@83C20==O. "0:0 ?@>30;8=0 28=8:0є =0A0<?5@54 B0<, 45 =>@<0 ?@020 

<0є 01> =04B> 2C7P:5, 01> =04B> H8@>:5 D>@<C;N20==O. &5 >7=0G0є, I> >AB0==O 

01> =5 2@0E>2Cє BVєW A8BC0FVW, O:0 =5 >E>?;5=0, 0;5 <0;0 18 1CB8 >E>?;5=0 

=>@<>N, V, >B65, ?>B@51Cє 2@53C;N20==O, 01> D>@<C;N20==O FVєW =>@<8 

>E>?;NNBP I5 9 B0:0 A8BC0FVW, O:V A;V4 28;CG8B8 2 FVєW =>@<880.  

�0;56=> 2V4 ?@02>28E =0A;V4:V2 �>=AB8BCFV9=89 !C4 #:@0W=8 @>7@V7=Oє 

728G09=C 70:>=>402GC ?@>30;8=C (;0:C=C), B0 70:>=>402G5 C?CI5==O (legislative 

omission), =0O2=VABP O:>3> є ?>@CH5==O< �>=AB8BCFVW #:@0W=8. /: 2AB0=>282 

�>=AB8BCFV9=89 !C4 #:@0W=8 C A?@02V №3-72/2023(145/23), 70:>=>402G5 

C?CI5==O 2V4@V7=OєBPAO 2V4 728G09=>W 70:>=>402G>W ?@>30;8=8 (;0:C=8) V є 

=570157?5G5==O< 45@602>N ?>B@V1=>3> C=>@<C20==O ?52=>3> A53<5=B0 

ACA?V;P=8E 2V4=>A8=, I> ?>@CHCє :>=AB8BCFV9=V =>@<8, ?@8=F8?8, 30@0=BVW, 

?@020 V A2>1>48 ;N48=8 (?.4.4 @VH5==O 2V4 20 3@C4=O 2023 @>:C № 11-

@(II)/2023))81. � V=HV9 A?@02V, 45 9H;>AO ?@> =52@53C;N20==O 2 70:>=V 

?5@5@0EC=:C @>7<V@C ?5=AV9, �>=AB8BCFV9=89 !C4 #:@0W=8 2:0702, I> 

 &8??5;VCA P. �5B>48:0 ?@02>70AB>AC20==O. �.: .AB8=V0=, 2016. 192 A. !.108-109.
80 "0< A0<>. !.109. 
81  VH5==O �@C3>3> A5=0BC �>=AB8BCFV9=>3> !C4C #:@0W=8 C A?@02V 70 :>=AB8BCFV9=>N A:0@3>N �C68=5FP:>3> 
�=0B>;VO �;5:A0=4@>28G0 I>4> 2V4?>2V4=>ABV �>=AB8BCFVW #:@0W=8 (:>=AB8BCFV9=>ABV) >:@5<8E ?@8?8AV2 G0AB8=8 
?5@H>W AB0BBV 111 �@8<V=0;P=>-28:>=02G>3> :>45:AC #:@0W=8 (I>4> >A>18AB>3> V AV<59=>3> 68BBO >A>18, 
70AC465=>W 4> 4>2VG=>3> ?>7102;5==O 2>;V) 2V4 20.12.2023 № 11-@(II)/2023, A?@020 №3-72/2023(145/23). URL: 
https://zakon.rada.gov.ua/laws/show/v011p710-23#Text (40B0 725@=5==O: 01.11.2024). 
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70:>=>402G5 C?CI5==O «>1>2’O7:>2> <0є 1CB8 2=>@<>20=5 C 70:>=V, CE20;5=><C 

�5@E>2=>N  04>N #:@0W=8. �570157?5G5==O 45@602>N 70:>=>402G>3> ?V4ґ@C=BO 

4;O DC=:FV>=C20==O 5D5:B82=>3> N@848G=>3> <5E0=V7<C ?5@5@0EC=:C @>7<V@V2 

?5=AV9, V=H8E 284V2 A>FV0;P=8E 28?;0B B0 4>?><>38, I> є >A=>2=8< 465@5;>< 

VA=C20==O, 7>:@5<0 C 72’O7:C V7 70:>=>402G8< C?CI5==O< 2 C=>@<C20==V 

ACA?V;P=8E 2V4=>A8=, A2V4G8BP ?@> V;N7>@=VABP :>=AB8BCFV9=8E 30@0=BV9 ?@020 =0 

A>FV0;P=89 70E8AB B0 ?>@CH5==O =87:8 :>=AB8BCFV9=8E =>@< V ?@8=F8?V2» (?. 5.7 

@VH5==O 2V4 23 3@C4=O 2022 @>:C № 3-@/2022)82. 

"0:8< G8=>< �>=AB8BCFV9=89 !C4 #:@0W=8 ?>A;V4>2=> >1AB>Nє ?>78FVN, 

I> A0<5 70:>=>402G89 >@30= 45@6028, H;OE>< CE20;5==O 2V4?>2V4=8E 70:>=V2, 

<0є CAC20B8 70:>=>402GV ?@>30;8=8, O:V 28=8:0NBP C 72’O7:C 7 70:>=>402G8< 

C?CI5==O<. �>4>;0==O ?@>30;8= AC4><, O: 210G0єBPAO 7 ?>78FVW  

�>=AB8BCFV9=>3> !C4C #:@0W=8, =5 є @0FV>=0;P=8< V є =54>AB0B=V< C 28?04:C 

70:>=>402G>3> C?CI5==O. 

�0 ?5@H89 ?>3;O4, 2840єBPAO, I> 728G09=0 ?@>30;8=0 2V4@V7=OєBPAO 2V4 

70:>=>402G>3> C?CI5==O 70 :@8B5@Vє< 4>?CAB8<>3> A?>A>1C ?5@51>@5==O: 4;O 

728G09=>W ?@>30;8=8 B0:8< A?>A>1>< є ?>4>;0==O (H;OE>< 70AB>AC20==O 

0=0;>3VW), 0 4;O 70:>=>402G>3> C?CI5==O – CAC=5==O (H;OE>< ?@89=OBBO =>2>3> 

70:>=C). �4=0: B0:89 28A=>2>: =5 1C45 B>G=8<, >A:V;P:8 C 28?04:C, :>;8 AC4, 

7>:@5<0, 3>A?>40@AP:89 AC4, AB8:0єBPAO ?@8 28@VH5==V A?@028 7 70:>=>402G8< 

C?CI5==O<, 2V= 2A5 >4=> =5 <>65 2V4<>28B8 C ?@02>AC44V, ?>A8;0NG8AP =0 

2V4ACB=VABP 70:>=>402AB20; B>6 V C FP><C 28?04:C 9><C 4>2545BPAO 4>;0B8 

?@>30;8=C H;OE>< 70AB>AC20==O 0=0;>3VW. #AC=5==O 28ABC?0B8<5 =0ABC?=8< 

=5>1EV4=8< 5B0?>< ?5@51>@5==O  70:>=>402G>3> C?CI5==O.  

!8AB5<0B87Cє<> 2V4<V==>ABV 728G09=>W ?@>30;8=8 (;0:C=8) 2V4 

70:>=>402G>3> C?CI5==O:  

1) З6<K4=A4 CDB74?<A4: 

82  VH5==O �>=AB8BCFV9=>3> !C4C #:@0W=8 C A?@02V 70 :>=AB8BCFV9=>N A:0@3>N �>AN@G0:0 �0A8;O �20=>28G0 
I>4> 2V4?>2V4=>ABV �>=AB8BCFVW #:@0W=8 (:>=AB8BCFV9=>ABV) ?V4?C=:BC 1 ?C=:BC 2 @>74V;C XI «�@8:V=F52V B0 
?5@5EV4=V ?>;>65==O» �0:>=C #:@0W=8 «�@> 45@602=C A;C61C» 2V4 10.12.2015 №889-VIII (I>4> 30@0=BV9 
A>FV0;P=>3> 70E8ABC 45@602=8E A;C61>2FV2) 2V4 23 3@C4=O 2022 @>:C № 3-@/2022, A?@020 № 3-132/2018(5462/17). 
URL: https://zakon.rada.gov.ua/laws/show/va03p710-22#Text (40B0 725@=5==O: 01.11.2024). 
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- AB>ACєBPAO A8BC0FVW, :>;8 =5<0є :>=:@5B=>W ?@02>2>W =>@<8, 70AB>A>2=>W 

4> :>=:@5B=>3> ?8B0==O 01> 28?04:C; 

- 28=8:0є G5@57 =54>3;O4 70:>=>402FO, 01> =>287=C ?8B0==O, 0;5 =V:>;8 =5 

>E>?;NєBPAO =0<V@>< 70:>=>402FO (=5 є =02<8A=>N); 

- <>65 1CB8 ?>4>;0=0 H;OE>< 70AB>AC20==O 0=0;>3VW, H;OE>< B;C<0G5==O 

01> AC1A84V0@=>3> 70AB>AC20==O ?@02>28E =>@<;  

2) З4>BAB846K9 GCGM9AAO: 

- <0є <VAF5, :>;8 70:>=>4025FP =5 ?@89<0є =5>1EV4=89 70:>= 01> =5 

C@53C;P>2Cє ?52=89 0A?5:B, I> ?>@CHCє :>=AB8BCFV9=V =>@<8, ?@8=F8?8, 

30@0=BVW, ?@020 V A2>1>48 ;N48=8; 

 - <>65 1CB8 =5=02<8A=8< (=54>3;O4 01> ?><8;:0 2 70:>=>B2>@G><C 

?@>F5AV) 01> =02<8A=8< (A2V4><5 @VH5==O =5 ?@89<0B8 70:>=8 7 ?52=>3> 

?8B0==O); 

 - 28<030є 70:>=>402G>3> 2B@CG0==O – B8<G0A>25 ?>4>;0==O H;OE>< 

70AB>AC20==O 0=0;>3VW =5 є 4>AB0B=V<.  

# ?V4AC<:C, E>G >1842V :>=F5?FVW AB>ACNBPAO ?@>30;8= C ?@02>2V9 A8AB5<V, 

;0:C=>N є 7030;P=0 ?@>30;8=0, 45 =5 VA=Cє :>=:@5B=>3> 70:>=>402G>3> ?@8?8AC, 

B>4V O: 70:>=>402G5 C?CI5==O AB>ACєBPAO =5A?@><>6=>ABV 70:>=>402G>3> >@30=C 

28@VH8B8 ?@>1;5<C =0;56=8< G8=><. 

�AB0=>2;5==O ?@>30;8=8 ?>G8=0єBPAO 7 B>3>, I> ?@02>70AB>AC20G ?V4 G0A 

@>72'O70==O :>=:@5B=>3> 28?04:C AB8:0єBPAO 7 ?52=8<8 ?@>1;5<0<8 B0 

AC?5@5G=>ABO<8, O:V =5 40NBP 7<>38 CE20;8B8 @VH5==O. �;5 7 FP>3> ?>:8 I> =5 

28?;820є B5, I> 2AB0=>2;5=> ?@>30;8=C. �;O 2AB0=>2;5==O ?@>30;8=8 

?@02>70AB>AC20G <0є 28@VH8B8 B0:V ?8B0==O: 

1) G8 =5 VA=Cє =>@<8, O:0 B0: G8 V=0:H5 @53C;Nє FV ACA?V;P=V 2V4=>A8=8 

(?@8:;048 – 728G09 01> AC1A84V0@=5 70AB>AC20==O ?@02>28E =>@<); 

2) G8 =5 є ?5@5410GC20=0 ?>B@510 2 ?@02>2><C @53C;N20==V CO2=>N, B>1B>, 

G8 4V9A=> 2V4ACB=VABP =>@<8 AB2>@Nє A8BC0FVN ?@02>2>W =5287=0G5=>ABV. /:I> 

?>4V1=V A?@028 @0=VH5 28@VHC20;8AO AC40<8 157 2:07V2:8 =0 ?@>30;8=C, F5 <>65 

1CB8 0@3C<5=B>< ?@>B8 287=0==O VA=C20==O ?@>30;8=8.  
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!;V4 70C2068B8, I> =5 CAV ?@02>2V :>=F5?FVW 7 =5>1EV4=VABN <0NBP 1CB8 

70:@V?;5=V 2 70:>=0E, I> =5 ?5@5H:>460є 28:>@8AB0==N WE AC40<8. "0:, 

=0?@8:;04, C 4>:B@8=V B0 A2VB>2V9 AC4>2V9 ?@0:B8FV AD>@<C20;>AO B0: 720=5 

«?@028;> 4V;>2>3> @VH5==O» (business judgement rule), 2V4?>2V4=> 4> O:>3> 

?>A04>2V >A>18 :><?0=VW =5 ?>28==V 4>2>48B8 5D5:B82=VABP 4V;>28E @VH5=P. � 

H8@>:> F8B>20=V9 A?@02V Aronson v. Lewis �5@E>2=89 !C4 �5;025@C 287=0G82 F5 

?@028;> O: «?@57C<?FVN B>3>, I> ?@8 ?@89=OBBV 4V;>2>3> @VH5==O 48@5:B>@8 
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?@8 70AB>AC20==V 0=0;>3VW ?@020 2V4ACB=V =>@<8 ?@020, O:V @53C;NNBP AE>6V 

2V4=>A8=8 V <0NBP 728G=C 4;O N@8ABV2 D>@<C;C: «O:I>..., B>..., V=0:H5...», B>1B> 

=>@<8 – ?@028;0 ?>254V=:8. �4=0: є =>@<8-FV;V, =>@<8-70240==O, V, =0A0<?5@54, 

?@8=F8?8, O:V V є 107>N 4;O 70AB>AC20==O 0=0;>3VW ?@020. �@028;P=0 :20;VDV:0FVO 

A?@028 B0 ;>3VG=> 281C4C20=V 4VW ?@02>70AB>A>2C20G0 – 70?>@C:0 CE20;5==O 

A?@0254;82>3> B0 >1ґ@C=B>20=>3> @VH5==O C A?@02V117.  

!.�. �020;P=N: 2:07Cє, I> <5E0=V7< 70AB>AC20==O 0=0;>3VW ?@020 <0є =87:C 

AB04V9, I> <0NBP 1CB8 28:>=0=V <0:A8<0;P=> AC<;V==> B0 @5B5;P=> 704;O 

?@028;P=>3> 70AB>AC20==O 0=0;>3VW ?@020 I>4> <0B5@V0;P=8E ?@02>2V4=>A8= 70 

F82V;P=8< 70:>=>402AB2><. �> ?5@H>W AB04VW <5E0=V7<C 70AB>AC20==O 0=0;>3VW 

?@020, =0 4C<:C 02B>@0, =0;568BP 0=0;V7 D0:B8G=8E >1AB028= A?@028 B0 G8==>3> 

70:>=>402AB20. !C1’є:BC ?@02>70AB>AC20==O =5>1EV4=> 7’OAC20B8 ACB=VABP 

?@02>2V4=>A8= V ?5@5:>=0B8AO 2 B><C, I> 2>=8 4V9A=> =5 2@53C;P>20=V ?@02><. 

�@C3>N AB04VєN, O: 707=0G02 02B>@, 28ABC?0є 0=0;V7 70:>=>402AB20 =0 ?@54<5B 

?>4V1=8E 70 7<VAB>< F82V;P=8E =>@<, B>1B> A?@>10 70AB>AC20==O 0=0;>3VW 70:>=C, 

70 O:>W ?@02>70AB>AC20G ?5@5E>48BP 4> 5B0?C ?>HC:C AE>6>W =>@<8, I> @53C;Nє 

AE>6V 2V4=>A8=8.  57C;PB0B>< FVєW AB04VW є 70AB>AC20==O 0=0;>3VW 70:>=C I>4> 

=52@53C;P>20=>3> ?@02>2V4=>H5==O 01> 28O2;5==O =5<>6;82>ABV 28:>@8AB0==O 

0=0;>3VW 70:>=C G5@57 2V4ACB=VABP =>@<, I> @53C;NNBP AE>6V 2V4=>A8=8. �>;8 

?@02>70AB>AC20G :>=AB0BCє D0:B =5<>6;82>ABV 0=0;>3VW 70:>=C, ?>G8=0єBPAO B@5BO 

AB04VO – 70AB>AC20==O 7030;P=8E 70A04 F82V;P=>3> 70:>=>402AB20118.  

116 !?0A81>-$0Bєє20 �.B. "@0=AF5=45=B=0 AC4>20 <V<V:@VO 01> ?@> ?@8=F8?8 ?@020, 0=0;>3VN 70:>=C B0 ?@020 C 
AC4>2V9 ?@0:B8FV. BVEA<> А>489@VW CD46B6<I A4G> '>D4WA<. 2003. № 4 (35). !. 142. !.137-148. 
117 �020;P=N: !.�. �=0;>3VO ?@020 O: A?>AV1 ?>4>;0==O ?@>30;8= 2 F82V;P=><C ?@02V. А>FG4?PAV CDB5?9@< 
CB?VF<><. 2014. �8?CA: 52. !.375.   
118 �020;P=N: !.�. �=0;>3VO ?@020 70 F82V;P=8< 70:>=>402AB2>< #:@0W=8: 02B>@5D. 48A. ... :0=4. N@84. =0C: 
(12.00.03). �45A0, 2015. !.7.  
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�V4 ?>@O4:>< 70AB>AC20==O 0=0;>3VW ?@020 <8 @>7C<Vє<> 27OBC 2 є4=>ABV 

AC:C?=VABP 4V9 ?@02>70AB>A>2C20G0, I> 70157?5GCNBP ?>4>;0==O ?@>30;8=8 2 

?@02V. �2060є<>, I> ?@02>70AB>AC20G ?>28=5= 74V9A=8B8 B0:V :@>:8: 

�>-?5@H5 – 28O28B8 ?@>30;8=C 2 ?@02V. &O ?@>30;8=0 <0є 1CB8 4V9A=>N, 0 

=5 CO2=>N (482. ?>?5@54=V9 ?V4@>74V;). 

�>-4@C35 – :>=AB0BC20B8 2V4ACB=VABP =>@<, 4VN O:8E <>6;82> ?>H8@8B8 =0 

AE>6V ACA?V;P=V 2V4=>A8=8, =52@53C;P>20=V ?@02><, B>1B> 2AB0=>28B8 

=5<>6;82VABP 70AB>AC20==O 0=0;>3VW 70:>=C. 

�>-B@5Bє – 2AB0=>28B8 30;C752C =0;56=VABP =52@53C;P>20=8E ACA?V;P=8E 

2V4=>A8=. �0;56=> 2V4 B0:>3> 2AB0=>2;5==O ?@02>70AB>AC20G <>65 >B@8<0B8 

A?5FV0;P=89 V=AB@C<5=B0@V9 ?@8 CE20;5==V 70:>==>3> @VH5==O C A?@02V. �45BPAO 

?@> «4CE V 7<VAB 70:>=C», B0 ?@> A?5FV0;P=V (30;C752V) ?@8=F8?8 ?@020, ?@8B0<0==V 

:>=:@5B=V9 30;C7V. 

�>-G5B25@B5 – ?@>0=0;V7C20B8 ?@0:B8:C 28I8E AC4>28E >@30=V2. 

�5>1EV4=VABP B0:>3> 0=0;V7C 7C<>2;5=0, ?5@H 70 2A5, 715@565==O< >4=0:>2>ABV 

?@02>70AB>A>2=>W ?@0:B8:8; 7@>18B8 ?>2=89 0=0;V7 30;C7528E, 7030;P=>-?@02>28E 

?@8=F8?V2 ?@020 V 287=0G8B8, O:V 7 =8E 1C4CBP ?>:;045=V 2 >A=>2C CE20;5=>3> 

@VH5==O. # @VH5==V AC4C 70AB>A>20=89 ?@8=F8? 01> ?@8=F8?8 ?@020 <0NBP 1CB8 

?@O<> =0720=V, V=0:H5 @VH5==O 1C45 =5>1ґ@C=B>20=8<. 

�>-?'OB5 – 7@>18B8 ?>2=89 0=0;V7 30;C7528E, 7030;P=>-?@02>28E ?@8=F8?V2 

?@020 V 287=0G8B8, O:V 7 =8E 1C4CBP ?>:;045=V 2 >A=>2C CE20;5=>3> @VH5==O. # 

@VH5==V AC4C 70AB>A>20=89 ?@8=F8? 01> ?@8=F8?8 ?@020 <0NBP 1CB8 ?@O<> 

=0720=V, V=0:H5 @VH5==O 1C45 =5>1ґ@C=B>20=8<.  

�>-H>AB5 – 28@>18B8 ?@02>?>;>65==O C A?@02V 7 C@0EC20==O< 0=0;V7C 

<>@0;P=8E ?V4AB02 ?@020 AB>A>2=> 40=>3> :>=:@5B=>3> 28?04:C. �@02>70AB>AC20G 

?>28=5= H;OE>< 0=0;V7C 2AVE G8==8:V2 B0 C<>2, C O:8E 28=8:;8 ACA?V;P=V 

2V4=>A8=8, I> ?>B@51CNBP ?@02>2>3> 2@53C;N20==O, AD>@<C;N20B8 7<VAB 

?@8=F8?C ?@020 (?@8=F8?V2 ?@020), I> ?V4;O30NBP 70AB>AC20==N. 

�>-AP><5 – ?@89=OB8 @VH5==O C A?@02V. � C@0EC20==O< CAVE 4V9, 2G8=5=8E 

?@02>70AB>A>2F5<, C @VH5==V <0є 1CB8 2<>B82>20=> 2AB0=>2;5=> =0O2=VABP 
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?@>30;8=8 2 ?@02V, =5<>6;82VABP 70AB>AC20==O 0=0;>3VW 70:>=C B0 @>7:@8B> 7<VAB 

70AB>A>2C20=8E ?@8=F8?V2 ?@020. 

"0:8< G8=><, AB0є >G5284=8<, I> ?>4>;0==O ?@>30;8=8 7 28:>@8AB0==O< 

0=0;>3VW ?@020 – A:;04=5 70240==O, I> 28<030є 2V4 ?@02>70AB>A>2C20G0 28A>:>3> 

@V2=O 7=0=P 70:>=C, 2>;>4V==O 7030;P=>B5>@5B8G=8< <0B5@V0;><, @>7C<V==O 

A>FV0;P=8E V ?>;VB8G=8E ?@>F5AV2, O:V 2V41C20NBPAO 2 45@602V. 

%C1’є:B8 70AB>AC20==O 0=0;>3VW. 
# D>:CAV FVєW @>1>B8 7=0E>48BPAO 70AB>AC20==O 0=0;>3VW 3>A?>40@AP:8<8 

AC40<8.  07>< 7 B8<, 4;O ?>2=>B8 4>A;V465==O 4>FV;P=> :>@>B:> 7C?8=8B8AO =0 

?8B0==V ?@> <>6;82VABP 70AB>AC20==O 0=0;>3VW V=H8<8, =V6 AC4, AC1’є:B0<8.  

�0@07V VA=CNBP 42V ?>78FVW I>4> AC1’є:BV2, O:V =04V;5=V ?@02>< 

70AB>A>2C20B8 0=0;>3VN: ?5@H0 3>2>@8BP, I> B0:5 ?@02> =0;568BP 28:;NG=> 

AC4>28< >@30=0<, I> 15770?5@5G=> >1C<>2;5=> 70:>=>402G8<8 ?>;>65==O<8 

I>4> ?>2=>2065=P AC4V2. �@C30 ?>78FVO 4> AC1’є:BV2 70AB>AC20==O 0=0;>3VW 

2V4=>A8BP CAVE AC1’є:BV2 ?@02>70AB>AC20==O.  

�>6;82>N є B>G:0 7>@C, I> O:I> ?@89=OB8 ?@>?>78FVN ?@> 4>?CAB8<VABP 

?>4>;0==O ?@>30;8= CAV<0 ?@02>70AB>A>2=8<8 >@30=0<8, B> 4>2545BPAO 287=0B8, 

I> AD5@0, 2 O:V9 ?@>30;8=8 <>6CBP 4>;0B8AO, ?@0:B8G=> =5 >1<565=0, 0 F5 =5 

A?@8OB8<5 7<VF=5==N 70:>==>ABV. "0:, �. �@VH;N: 2:07Cє, I> BV;P:8 AC4 <0є 

?@02> =0 70AB>AC20==O 0=0;>3VW, 0 V=HV 45@602=V >@30=8 ?>7102;5=V ?@020 

70AB>A>2C20B8 0=0;>3VN C A2>W9 4VO;P=>ABV119. "0: A0<> �. �@>9B>@ 70C206Cє, I> 

0=0;>3VO 2 F82V;P=><C ?@02V є 4>2>;V ?>H8@5=8< ?@02>28< O28I5<, 2>=0 <>65 

70AB>A>2C20B8AO 28=OB:>2> AC4>< C @07V 4>B@8<0==O ?52=>3> ?>@O4:C, O:89 <0є 

2AB0=>2;N20B8AO 70:>=><120. 

�0:>=>402AB2> #:@0W=8 ?@O<> ?5@5410G0є <>6;82VABP 70AB>AC20==O 

0=0;>3VW =5 BV;P:8 AC4><, 0 9 B@5B59AP:8< AC4><. �V4?>2V4=> 4> G. 3 AB. 11 �0:>=C 

#:@0V̈=8 2V4 11 B@02=O 2004 @. «�@> B@5B58̆AP:V AC48»121, C @07V 2V4ACB=>ABV 

119 �@VH;N: �. �. �=0;>3VO 70:>=C B0 0=0;>3VO ?@020: 48=0<V:0 =0C:>2>3> 4>A;V465==O (ACG0A=89 ?5@V>4). !4G>B6<= 
6VEA<> ':7BDB8EP>B7B A4JVBA4?PAB7B GAV69DE<F9FG. 2011. �8?. 17. !. 9–14. !.13.  
120 �@>9B>@ �.�. �:07. ?@0FO. !.165. 
121 �@> B@5B59AP:V AC48: �0:>= #:@0W=8 2V4 11.05.2004 № 1701-IV. URL: https://zakon.rada.gov.ua/laws/show/1701-
15#Text (40B0 725@=5==O: 01.11.2024). 
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70:>=>402AB20, I> @53C;Nє ?52=V A?V@=V 2V4=>A8=8, B@5B58̆AP:V AC48 70AB>A>2CNBP 

70:>=>402AB2>, O:5 @53C;Nє ?>4V1=V 2V4=>A8=8, 0 70 2V4ACB=>ABV B0:>3> B@5B58̆AP:V 

AC48 70AB>A>2CNBP 0=0;>3VN ?@020 G8 :5@CNBPAO B>@3>28<8 B0 V=H8<8 728G0O<8, 

O:I> >AB0==V 70 A2>V̈< E0@0:B5@>< B0 7<VAB>< 2;0AB82V B0:8< A?V@=8< 2V4=>A8=0<. 

�8=8:0є ?8B0==O, G8 <>65 0=0;>3VO 70AB>A>2C20B8AO <V6=0@>4=8< 

:><5@FV9=8< 0@1VB@065<. �0 2V4<V=C 2V4 �0:>=C «�@> B@5B59AP:V AC48», �0:>= 

#:@0W=8 «�@> <V6=0@>4=89 :><5@FV9=89 0@1VB@06»122 =5 <VAB8BP A?5FV0;P=8E 

?@8?8AV2 I>4> 0=0;>3VW. �4=0: ?@02>20 ?@8@>40 B@5B59AP:>3> AC4C V 

<V6=0@>4=>3> :><5@FV9=>3> 0@1VB@06C є ?>4V1=>N: =0 F5, 7>:@5<0, 2:07Cє AB0BBO 

22 ���, O:0 >4=><0=VB=> @53C;Nє ?@02> AB>@V= =0 ?5@540GC A?>@C =0 @>73;O4 

B@5B59AP:>3> AC4C B0 <V6=0@>4=>3> :><5@FV9=>3> 0@1VB@06C. ">6 A;V4 4V9B8 

28A=>2:C, I> V <V6=0@>4=89 :><5@FV9=89 0@1VB@06 <>65 70AB>A>2C20B8 0=0;>3VN. 

"8< 1V;PH5, I> <V@:C20==O 70 0=0;>3VєN 740B=5 1CB8 >A>1;82> :>@8A=8< C 

<V6=0@>4=8E :><5@FV9=8E A?>@0E, 45 70:>=8 @V7=8E :@0W= <>6CBP <0B8 

2V4<V==>ABV 01> 27030;V =5 ?5@5410G0B8 28@VH5==O :>=:@5B=>3> ?8B0==O. # B0:8E 

28?04:0E 0@1VB@8 <>6CBP 725@B0B8AO 4> 287=0=8E ?@8=F8?V2 <V6=0@>4=>3> ?@020 

01> 70AB>A>2C20B8 ?@8=F8?8, I> 265 1C;8 2AB0=>2;5=V 2 ?>4V1=8E A?@020E, 4;O 

?@89=OBBO A?@0254;82>3> @VH5==O.   

�. !. �>235@B 707=0G0є, I> 2=5A5==O< =>@< ?@> N@848G=C 0=0;>3VN 4> 

«<0B5@V0;P=>3>» &� #:@0W=8 (AB0BBO 8 &� #:@0W=8) @>7@>1=8:8 ?@03=C;8 7@>18B8 

WE 04@5A0B>< =5 ;8H5 AC48, 0 2AVE AC1’є:BV2 ?@02>70AB>AC20==O. �0?>@C:>N 

045:20B=>3> 70AB>AC20==O 0=0;>3VW B0:8< H8@>:8< :>;>< >AV1 ?>28==> AB0B8 =5 

;8H5 ?@028;P=5 @>7C<V==O :>@>B:>3> B5:ABC A0<>W AB0BBV, 0 9 :>=B5:ABC 2AVєW 

F82V;P=>-?@02>2>W :>48DV:0FVW B0 ?@820B=>3> ?@020 7030;><123. �>4V1=8<8 є 

<V@:C20==O �.�.  ><>2AP:>W, =0 4C<:C O:>W =0O2=VABP C &� #:@0W=8 A?5FV0;P=>W AB. 

8 «�=0;>3VO» 40є ?V4AB02C AB25@46C20B8, I> 0=0;>3VO є 70A>1>< @53C;N20==O 

2V4=>A8= AB>@V= V 4> 725@=5==O 4> AC4C. �>:@5<0, 4>A;V4=8FO 2:07Cє, I> ACB=VABP 

0=0;>3VW ?@020 G8==8< &� #:@0W=8 7<V=5=>, >A:V;P:8 70:>=>4025FP 707=0G0є, I>, 

122 �@> <V6=0@>4=89 :><5@FV9=89 0@1VB@06: �0:>= #:@0W=8 2V4 24.02.1994 № 4002-XII. URL: 
https://zakon.rada.gov.ua/laws/show/4002-12#Text (40B0 725@=5==O: 01.11.2024). 
123 �>235@B �. C. �:07. ?@0FO. !. 170-171. 
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O:I> =5<>6;82> 28:>@8AB0B8 0=0;>3VN 70:>=C, @53C;N20==O F82V;P=8E 2V4=>A8= 

<0є 74V9A=N20B8AO 70 4>?><>3>N 7030;P=8E 70A04 F82V;P=>3> 70:>=>402AB20, 

AD>@<C;P>20=8E C AB. 3 &� #:@0W=8, 7>:@5<0 A?@0254;82>ABV, 4>1@>A>2VA=>ABV 9 

@>7C<=>ABV, B>1B> «2 4CAV FV;>3> >@30=V7<C ?@020»124.  

�0 4C<:C Є. %0@8B>=>20, 0=0;>3VN ?@020 <>6CBP 28:>@8AB>2C20B8 AC1’є:B8 

F82V;P=>3> ?@020, >18@0NG8 4;O A515 ?@8 C:;045==V 4>3>2>@C, =5 ?5@5410G5=>3> 

70:>=><, >@Vє=B8@8 7<VABC (C<>2) >AB0==P>3>. �@V< B>3>, 0=0;>3VN ?@020 <>6CBP 

28:>@8AB>2C20B8 1C4P-O:89 >@30= G8 >A>10, O:V <0NBP F82V;P=C N@8A48:FVN  

(?@02> 28@VHC20B8 F82V;P=>-?@02>2V AC?5@5G:8 V 70AB>A>2C20B8 F82V;P=>-?@02>2V 

=>@<8): AC48 2AVE @V2=V2, ?@>:C@>@8, =>B0@VCA8 V B. V=.125. 

 >7H8@5==O :>;0 AC1’є:BV2 70AB>AC20==O 0=0;>3VW є =5<8=CG8< B0 

>1’є:B82=> >1C<>2;5=8< 48=0<VG=>N B@0=AD>@<0FVєN ACA?V;P=8E 2V4=>A8=,  B0,  

2V4?>2V4=>, 0=0;>3VG=>N @50:FVєN 70:>=>402FO =0 B0:V 7<V=8. �V;PH B>3>, 

=04V;ONG8 ;8H5 AC4 ?>2=>2065==O<8 =0 70AB>AC20==O 0=0;>3VW, =5<8=CG8< є 

=0AB0==O =04<V@=>3> =020=B065==O =0 AC4>2V >@30=8, 0465 2 B0:><C 28?04:C 70 

28@VH5==O< 1C4P-O:>W 0B8?>2>W A8BC0FVW, GVB:> =5 2@53C;P>20=>W 70:>=><,  

70FV:02;5=V >A>18 7<CH5=V 1C4CBP 725@B0B8AO 4> AC4C B0 1@0B8 CG0ABP C 4>AB0B=P> 

B@820;><C ?@>F5AV (2@0E>2CNG8 ACG0A=89 AB0= AC4>2>W A8AB5<8 B0 ?5@51C20==O C 

AB0=V =57025@H5=>W AC4>2>W @5D>@<8). # B>9 G0A O: A?V@=0 A8BC0FVO <>3;0 1 1CB8 

28@VH5=0 C?>2=>2065=8< AC1’є:B><, B0: 18 <>28B8 «BCB V 70@07», C=8:0NG8 

4>23>B@820;8E ?@>F54C@, V ;8H5 C @07V =573>48 7 ?@89=OB8< @VH5==O< AC1’є:B <V3 

18 725@=CB8AO 4> AC4C. 

�0 =0HC 4C<:C, :>;> >AV1, I> 70AB>A>2CNBP 0=0;>3VN ?@8 74V9A=5==V 

3>A?>40@AP:>W 4VO;P=>ABV ?>1C4>20=>W =0 N@848G=V9 @V2=>ABV B0 <09=>2><C 

V=B5@5AV =5 ?>28==> >1<56C20B8AO. �@8 FP><C, 20@B> 2@0E>2C20B8, I> CG0A=8:8 

3>A?>40@AP:8E ?@02>2V4=>A8= <0NBP <>6;82VABP ?@8 287=0G5==V 2;0A=8E ?@02 V 

>1>2'O7:V2 70AB>A>2C20B8 =>@<8 3>A?>40@AP:>3> 70:>=>402AB20 B0 =>@<8 

124  ><>2AP:0 �.�. #:@0W=AP:5 F82V;P=5 ?@02>. �030;P=0 G0AB8=0: �:045<VG=89 :C@A: ?V4@CG=8:. 2-5 284., 4>?. �8W2: 
�;5@B0, ��"; &#�, 2009. !.36 
125 %0@8B>=>2 �. �., !0=80E<5B>20 �. �. �@0640=A:>5 ?@02> #:@08=O. X. : �48AA59, 2004. !. 49-50. 
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<V6=0@>4=8E 4>3>2>@V2. �>4=>G0A, 70AB>AC20==O 0=0;>3VW AC40<8 B0 V=H8<8 

AC1’є:B0<8 <0є @V7=C ?@02>2C ?@8@>4C B0 ?@02>2V =0A;V4:8:  

1) 70AB>AC20==O 0=0;>3VW AC40<8 є 74V9A=5==O< ?@02>AC44O, B8<G0A>< O: 4;O 
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240єBPAO 4> A0<5 B0:>3> ?@89><C C @53C;N20==V 2V4?>2V4=8E ACA?V;P=8E 2V4=>A8= 

7 <5B>N :><?0:B870FVW ?@02>2>3> @53C;N20==O; B8<G0A><, 2 >A=>2C 0=0;>3VV̈ 

?>:;045=> 70AB>AC20==O, O:5 28E>48BP 70 <56V 2>;V 70:>=>402FO. "0: A0<> ?@8 

70AB>AC20==V 2V4A8;P=>W =>@<8 =5<0є 2V47=0G5=>3> 28I5 5;5<5=BC @>7AC4C, 

>A:V;P:8 2V41C20єBPAO ?@>AB5 28:>=0==O 2:07V2:8 70:>=>402FO. �0?@8:;04, 

2V4?>2V4=> 4> G.3 AB. 56 �0:>=C #:@0W=8 «�@> B>20@8AB20 7 >1<565=>N B0 

4>40B:>2>N 2V4?>2V40;P=VABN»146 4> B>20@8AB2 7 4>40B:>2>N 2V4?>2V40;P=VABN 

70AB>A>2CNBPAO =>@<8 FP>3> �0:>=C I>4> B>20@8AB2 7 >1<565=>N 

2V4?>2V40;P=VABN, I> =5 AC?5@5G0BP =>@<0< FVєW AB0BBV. "CB 945BPAO A0<5 ?@> 

AC1A84V0@=5 70AB>AC20==O =>@< ?@> "��, O:5 ?@O<> >E>?;NєBPAO 2>;5N 

70:>=>402FO V ?>2’O70=> 7V 7=0G=>N ?>4V1=VABN >@30=V70FV9=>-?@02>28E D>@< 

145 �>AB0=>20 �5;8:>W �0;0B8 �5@E>2=>3> !C4C 2V4 04.09.2018 C A?@02V № 5023/4388/12. URL: 
https://verdictum.ligazakon.net/document/76381567 (40B0 725@=5==O: 01.11.2024).  
146 �@> B>20@8AB20 7 >1<565=>N B0 4>40B:>2>N 2V4?>2V40;P=VABN: �0:>= #:@0W=8 2V4 06.02.2018 № 2275-VIII. URL: 
https://zakon.rada.gov.ua/laws/show/2275-19#Text (40B0 725@=5==O: 01.11.2024). 
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"�� B0 "��; 3>2>@8B8 ?@> VA=C20==O ?@>30;8=8, 0 2V4B0: V ?@> 70AB>AC20==O 

0=0;>3VW, =5<0є ?V4AB02. 

%C4>289 ?@5F545=B.  
"5@<V= «?@5F545=B» <>65 70AB>A>2C20B8AO 4;O ?>7=0G5==O @V7=8E ?@02>28E 

O28I, O:V, C A2>N G5@3C, ?>-@V7=><C A?V22V4=>AOBPAO 7 N@848G=>N 0=0;>3VєN. # 

FP><C 72’O7:C =5>1EV4=> @>7<56>2C20B8 AC4>289 ?@5F545=B 2 A8AB5<V 7030;P=>3> 

?@020 B0 7>2=V ?>4V1=V, 0;5 2V4<V==V 70 ?@02>2>N ?@8@>4>N B0 =0A;V4:0<8 O28I0 

2 V=H8E ?@02>28E A8AB5<0E, O:->B CAB0;5=0 ?@0:B8:0 Є2@>?59AP:>3> AC4C 7 ?@02 

;N48=8, !C4C Є! B0 28I8E =0FV>=0;P=8E AC4>28E V=AB0=FV9, 2:;NG0NG8 

C:@0W=AP:89 �5@E>2=89 !C4.  

/: 707=0G0;>AO C ?V4@>74V;V 1.1, AC4>289 ?@5F545=B є >A=>2>N A8AB5<8 

7030;P=>3> ?@020.  

�A=>2C AC4>2>3> ?@5F545=BC A:;040є B0 <>B82C20;P=0 G0AB8=0 AC4>2>3> 

@VH5==O, 45 <VAB8BPAO ratio decidendi, I> O2;Oє A>1>N ?@8=F8?, ?@02>2C ?>78FVN, 

?>:;045=C 2 >A=>2C 28@VH5==O A?@028. !0<5 FO G0AB8=0 AC4>2>3> @VH5==O 

<VAB8BP =>25 ?@028;> ?>254V=:8 (=>@<C ?@5F545=B=>3> ?@020) B0 O2;Oє A>1>N 

AC4>289 AB0=40@B –  ?>OA=5==O, G><C A0<5 B0: 1C;> 28@VH5=> :>=:@5B=C A?@02C, – 

O:>3> 2 ?>40;PH><C A;V4 4>45@6C20B8AO ?@8 28@VH5==V =0ABC?=8E 0=0;>3VG=8E 

A?@02147. 

�=3;V9AP:89 N@8AB  . �@>AA 40є ?>=OBBO ?@5F545=BC O: «=>@<8 ?@020, I> 

>45@60;0 ?@O<5 01> =5?@O<5 B@0:BC20==O AC44V, :>;8 2V= D>@<C;Nє A2>W 4>2>48 

C A?@02V; ?@8 FP><C =5>1EV4=> 1@0B8 4> C2038 D0:B8G=V >1AB028=8 :>=:@5B=>W 

A?@028 V rationes decidendi V=H8E ?@5F545=BV2»148. �@5F545=B 4;O 0=3;V9AP:>3> 

?@020 є =>@<>N, >1>2'O7:>2>N 4;O 28:>=0==O. �@5F545=B>< <>65 1CB8 BV;P:8 

@VH5==O 02B>@8B5B=>3> 0=3;V9AP:>3> AC4C. �0=04B> AB0@5 @VH5==O <>65 2B@0B8B8 

A2>N A8;C =5 H;OE>< ?@O<>3> 9>3> A:0AC20==O, 0 ?>1VG=>, 7024O:8 28?04:>2><C 

:>=D;V:BC AB0@>3> V, <>6;82>, 265 701CB>3> ?@8=F8?C @VH5==O<8 AC4V2, I> 

?@89=OBV ?V7=VH5. !B0@89 ?@5F545=B, =5 1C4CG8 A:0A>20=8<, 28O2;OєBPAO 

147 "5>@VO 45@6028 V ?@020: ?V4@CG=8:; 70 @54. �. �. �5B@8H8=0. %0@:V2: �@02>. 2015. !.36.  
148 Cross R. Op.cit.  P. 159. 
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=5AC<VA=8< V7 =8=VH=V< AB0=>< AC4>2>W ?@0:B8:8. "0:8< G8=><, A2>3> G0AC, O: 

AB25@46C202 �.�. �5<G5=:>, A8;0 AB0@>ABV ?V4B>GCє 7=0G5==O ?@5F545=BC, V, 

7@5HB>N, 7018@0є C =P>3> 02B>@8B5B. �V4:8=CB8 ?@5F545=B <>65 V 28I0 V=AB0=FVO 

AC4C; C B0:><C @07V 2V= 287=0єBPAO =V:G5<=8< V 2B@0G0є 1C4P-O:C A8;C149. 

/:I> 3>2>@8B8 ?@> A?V22V4=>H5==O ?@5F545=BC 9 0=0;>3VW, B> B0:5 

A?V22V4=>H5==O <>6=0 287=0G0B8 =0 @V7=8E @V2=OE. � B>G:8 7>@C <8A;5==є2>3> 

?@>F5AC ?@5F545=B ?5@5410G0є ?5@5=5A5==O :>=F5?FV9 7 28EV4=>W AD5@8 =0 

FV;P>2C AD5@C, B>1B>, ?@5F545=B V є 0=0;>3VєN. "0:, 2 �=F8:;>?54VV̈ 

0<5@8:0=AP:>3> ?@020 ?@5F545=B>< 287=0G0єBPAO AC4>25 @VH5==O, I> F8BCєBPAO 

O: ?@8:;04 G8 4A4?B7VO (:C@A82 =0H – 02B.) 4;O 28@VH5==O ?>4V1=8E ?8B0=P ?@020 

2 ?V7=VH8E A?@020E150.  

/:I> 6 ?>@V2=N20B8 ?@5F545=B O: V=AB@C<5=B A8AB5<8 7030;P=>3> ?@020 B0 

N@848G=C 0=0;>3VN O: V=AB@C<5=B :>=B8=5=B0;P=>3> ?@020, B> <V6 =8<8 є 

ACBBє2V 2V4<V==>ABV, 0 A0<5:  

1) AC4>289 ?@5F545=B <0є =>@<0B82=89 E0@0:B5@, I>, 7>:@5<0, >7=0G0є 

=528G5@?=VABP 4VV̈ AC4>2>3> @VH5==O, I> <VAB8BP 2V4?>2V4=5 ?@02>?>;>65==O, 

8̆>3> 28:>=0==O< 2 @0<:0E :>=:@5B=>V̈ A?@028, C O:V8̆ B0:5 @VH5==O 1C;> 28=5A5=5. 

�=H8<8 A;>20<8, AC4>288̆ ?@5F545=B =5 ?@8?8=Oє 4VOB8 ?VA;O 7025@H5==O 

?@>F54C@8 28:>=02G>3> ?@>20465==O, 0 <>65 V ?>28=5= 70AB>A>2C20B8AP 

=5>1<565=C :V;P:VABP @07V2 4> =5287=0G5=>3> :>;0 >AV1 V A8BC0FV8̆ ?@>BO3>< 

=5>1<565=>3> ?@><V6:C G0AC151; 

2) >4=8< V7 :@8B5@VV̈2 2V4=5A5==O AC4>2>3> @VH5==O 4> AC4>28E ?@5F545=BV2 

є V=AB0=FV8̆=88̆ :@8B5@V8̆ (<VAF5 AC4C 2 A8AB5<V =0FV>=0;P=8E AC4V2). "@048FV8̆=> 

?@02> AB2>@N20B8 AC4>2V ?@5F545=B8 =04020;>AO BV;P:8 AC40< 28I8E V=AB0=FV8̆, 

I> ?>OA=NNBP F5=B@0;V70FVєN AC4>2>V̈ 2;048, 0 B0:>6 ?V428I5=8<8 

:20;VDV:0FV8̆=8<8 28<>30<8 4> AC44V2 28I8E ;0=>: C ?>@V2=O==V V7 AC44O<8 

<VAF528E AC4V2152; 

149 �5<G5=:> �.�. !C451=O9 ?@5F545=B. �0@H020, 1903. !.15. 
150 West’s Encyclopedia of American Law. Jeffrey Lehman, editor, Shirelle Phelps, editor. 2nd Edition. Thomson Gale. 
2005. 6727 pages. P.3726. 
151 �2OB:>2AP:0 �.�. �:07. ?@0FO. !.52.  
152 �0;8H52 �.�. !C4>288̆ ?@5F545=B C ?@02>2V8̆ A8AB5<V �=3;VV̈. �.: �@0:AVA, 2008. !. 58. 
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3) AC4>289 ?@5F545=B ?>28=5= 1CB8 >?@8;N4=5=89 2 >DVFV8̆=><C 2840==V. 

�.�. �5<G5=:> =03>;>HC202, I> AC4>28< ?@5F545=B>< <>65 1CB8 =5 1C4P-O:5 

@VH5==O AC4C, 0 ;8H5 B5, O:5 G5@57 8̆>3> ?C1;V:0FVN AB0;> 7030;P=>2V4><8< V 

>1>2’O7:>28< 4;O AC4V2153.  

&V >7=0:8 =5 2;0AB82V N@848G=V9 0=0;>3VW 2 #:@0W=V, >A:V;P:8: 70AB>AC20==O 

0=0;>3VW =5 <0є =>@<0B82=>3> E0@0:B5@C, 4> 0=0;>3VW <>65 725@B0B8AO AC4 1C4P-

O:>W V=AB0=FVW, 28<>3 I>4> >DVFV9=>3> >?C1;V:C20==O 2V4?>2V4=8E AC4>28E @VH5=P 

=5<0є.  

# 2VBG87=O=V9 N@8A?@C45=FVW G0AB> 254CBP <>2C ?@> ?@5F545=B8 

Є2@>?59AP:>3> AC4C ?@02 ;N48=8. �0 =0HC 4C<:C, BCB =5>1EV4=> @>7<56>2C20B8 

2 @V7=V 0A?5:B8: 

0) AB0BCA @VH5=P Є!�� 4;O C:@0W=AP:8E AC4V2;  

1) AB0BCA ?>?5@54=VE @VH5=P Є!�� 4;O A0<>3> Є!�� ?@8 28@VH5==V 

=0ABC?=8E A?@02.   

�V4?>2V4=> 4> G0AB8=8 1 AB0BBV 17 �0:>=C #:@0W=8 «�@> 28:>=0==O @VH5=P 

V 70AB>AC20==O ?@0:B8:8 Є2@>?59AP:>3> AC4C 7 ?@02 ;N48=8»154 ?@8 @>73;O4V 

A?@02 C:@0W=AP:V AC48 70AB>A>2CNBP O: 465@5;> ?@020 ?@0:B8:C Є2@>?59AP:>3> 

AC4C 7 ?@02 ;N48=8. &5 <>65 40B8 ?V4AB028 3>2>@8B8 ?@> B5, I> @VH5==O Є!�� 

<0NBP ?@5F545=B=89 E0@0:B5@ 4;O C:@0W=AP:8E AC4V2. �4=0: 22060є<>, I> B0:89 

28A=>2>: =5 є ?@028;P=8< 7 >3;O4C =0 B0:5:  

1) 725@=5==O 4> ?@5F545=BC <0є A2>єN ?5@54C<>2>N 2V4ACB=VABP 01> 

=5?>2=>BC ?@02>2>3> @53C;N20==O, B>1B> =0O2=VABP ?@>30;8=8 C ?@02V. "8<G0A><, 

28:>@8AB0==O ?@0:B8:8 Є!�� 74V9A=NєBPAO C:@0W=AP:8<8 AC40<8 2 A8;C ?@O<>W 

2:07V2:8 70:>=>402FO, =VO:>W ?@>30;8=8 C ?@02V ?@8 FP><C <>65 V =5 1CB8;  

2) <5B>N 70AB>AC20==O ?@5F545=BC є 28@VH5==O A?@028 70 ?@8=F8?>< ubi 

eadem legis ratio, ubi eadem legis dispositio, 2V4B0: :;NG>25 7=0G5==O <0є 

2AB0=>2;5==O ?>4V1=>ABV >1AB028= A?@02. "8<G0A><, <5B>N 725@=5==O 4> 

?@0:B8:8 Є!�� є 70AB>AC20==O :@0I8E AB0=40@BV2 70E8ABC :>=:@5B=8E ?@02 

153 �5<G5=:> �.�. �:07. ?@0FO. !.1.  
154 �@> 28:>=0==O @VH5=P V 70AB>AC20==O ?@0:B8:8 Є2@>?59AP:>3> AC4C 7 ?@02 ;N48=8: �0:>= #:@0W=8 
2V4 23.02.2006 № 3477-IV. URL: https://zakon.rada.gov.ua/laws/show/3477-15#Text (40B0 725@=5==O: 01.11.2024). 
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;N48=8, ?@8 FP><C A?@020, O:C @>73;O402 Є!��, B0 A?@020, O:C @>73;O40є 

C:@0W=AP:8E AC4, =5 >1>2’O7:>2> <0NBP 7=0G=89 ABC?V=P ?>4V1=>ABV; 

3) =0 2V4<V=C 2V4 ?@5F545=BC, 2 >A=>2V 70AB>AC20==O ?@0:B8:8 Є!�� 2 

?@8=F8?V =5 ;568BP C<>282V4 70 0=0;>3VєN. 

)>4> AB0BCAC ?>?5@54=VE @VH5=P Є!�� 4;O A0<>3> Є!��, B> Є2@>?59AP:0 

:>=25=FVO 7 ?@02 ;N48=8155 =5 <VAB8BP 6>4=8E ?>;>65=P I>4> >1>2’O7:>2>ABV 

?>?5@54=VE @VH5=P !C4C ?@8 28@VH5==V =8< =0ABC?=8E A?@02. �840єBPAO, I> 

CO2;5==O ?@> ?@5F545=B=89 E0@0:B5@ @VH5=P Є!�� 28=8:;8 C 72’O7:C 7 

=5240;8<8 ?5@5:;040<8 B0:8E @VH5=P. "0:, =0?@8:;04, 2 C:@0W=AP:><C ?5@5:;04V 

@VH5==O C A?@02V «!>2B@0=A02B>-E>;48=3» ?@>B8 #:@0W=8 G>B8@8 @078 7304CєBPAO 

«?@5F545=B=0 ?@0:B8:0 !C4C» (?C=:B8 67, 72, 81 B0 90)156. �BV<, C 0=3;><>2=><C 

B5:ABV FP>3> 6 @VH5==O 945BPAO ?@> «Court’s case-law», B>1B>, ?@>AB> «?@0:B8:C 

!C4C»157; 6>4=8E 7304>: ?@> ?@5F545=B =5<0є.  

"0:8< G8=><, Є!�� =5 4>B@8<CєBPAO 4>:B@8=8 ?@5F545=BC C B><C 6 

AB@>3><C A5=AV, O: F5 @>1;OBP AC48 7030;P=>3> ?@020, =0?@8:;04, C �5;8:>1@8B0=VW 

01> !(�. �=H0 A?@020, I> Є!�� ?>:;040єBPAO =0 A2>W ?>?5@54=V @VH5==O O: =0 

?5@5:>=;8289 02B>@8B5B V ?@03=5 4> ?>A;V4>2=>ABV C A2>WE 28A=>2:0E. 

�>;8 Є!�� CE20;Nє @VH5==O C A?@020E, 2V= G0AB> ?>A8;0єBPAO =0 A2>W 

?>?5@54=V @VH5==O, I>1 70157?5G8B8 C73>465=VABP V >4=>@V4=VABP C 70AB>AC20==V 

Є2@>?59AP:>W :>=25=FVW 7 ?@02 ;N48=8 2 45@6020E-G;5=0E. %>G0 FV ?>?5@54=V 

@VH5==O =5 є >1>2’O7:>28<8 C AB@>3><C N@848G=><C A5=AV, 2>=8 <0NBP 7=0G=89 

2?;82, V !C4 70728G09 4>B@8<CєBPAO A2>WE ?>?5@54=VE B;C<0G5=P, O:I> =5<0є 

203><8E ?@8G8= 2V4 =8E 2V4ABC?8B8. "0:0 ?@0:B8:0 є 206;82>N 4;O ?V4B@8<0==O 

?@02>2>W 287=0G5=>ABV B0 ?5@5410GC20=>ABV 2 N@8A?@C45=FVW Є!��, I> A?@8Oє 

7030;P=V9 AB01V;P=>ABV ?@020 C AD5@V ?@02 ;N48=8 2 Є2@>?V. 

155 �>=25=FVO ?@> 70E8AB ?@02 ;N48=8 V >A=>2>?>;>6=8E A2>1>4 (7 ?@>B>:>;0<8) (Є2@>?59AP:0 :>=25=FVO 7 ?@02 
;N48=8) 2V4 04.11.1950. URL: https://zakon.rada.gov.ua/laws/show/995_004#Text (40B0 725@=5==O: 01.11.2024). 
156 !?@020 «!>2B@0=A02B>-%>;48=3» ?@>B8 #:@0W=8. URL: https://zakon.rada.gov.ua/laws/show/980_043#Text (40B0 
725@=5==O 01.11.2024) 
157 !ase of Sovtransavto Holding v. Ukraine (Application no. 48553/99). URL: 
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-60634%22]} (40B0 725@=5==O 01.11.2024). 



 94 

"0:, C @VH5==V C A?@02V «'5?<5= ?@>B8 !?>;CG5=>3> �>@>;V2AB20» Є!�� 

=03>;>A82 =0 B><C, I> 2 V=B5@5A0E ?@02>2>W 287=0G5=>ABV, ?5@5410GC20=>ABV B0 

@V2=>ABV ?5@54 70:>=>< 2V= =5 ?>28=5= 2V4ABC?0B8 2V4 ?>?5@54=VE @VH5=P 70 

2V4ACB=>ABV =0;56=>W 4;O FP>3> ?V4AB028. �@8G8=0<8 4;O 2V4ABC?C <>6CBP 1CB8 

2048 ?>?5@54=P>3> @VH5==O G8 3@C?8 @VH5=P (WE =55D5:B82=VABP, =5OA=VABP, 

=5C73>465=VABP, =5>1ґ@C=B>20=VABP, =5710;0=A>20=VABP, ?><8;:>2VABP); 7<V=8 

ACA?V;P=>3> :>=B5:ABC (?C=:B 70)158. 

�=0;>3VG=8< G8=>< A;V4 >FV=N20B8 V ?@0:B8:C !C4C Є!. "0:0 ?@0:B8:0 

=01C20є 4;O #:@0W=8 ?@8=F8?>2>3> 7=0G5==O 7 >3;O4C =0 AB0BCA :@0W=8-:0=4840B0 

=0 2ABC? 4> Є!. �BV<, I5 4> <><5=BC =01CBBO B0:>3> AB0BCAC �.!. )5@18=0 B0 

�.�.  є7=V:>20 2:07C20;8, I> >4=VєN 7 B5=45=FV9 @>728B:C 3>A?>40@AP:>3> 

?@>F5AC #:@0W=8 є 71;865==O (30@<>=V70FVO, C=VDV:0FVO) ?@028; B0 ?@>F54C@ =0 

@V2=V :@0W= Є!, 71;865==O 3>A?>40@AP:>3> ?@>F5AC0;P=>3> 70:>=>402AB20 

#:@0W=8 7 ?@>F5AC0;P=8< ?@02>< Є! !C4C Є!159. 

# 2VBG87=O=V9 N@848G=V9 ;VB5@0BC@V 287=0єBPAO ?@5F545=B=89 E0@0:B5@ 

?@0:B8:8 !C4C Є!: B0:, 48A5@B0FVO ".�. �=0:V=>W <0є =072C «!C4>288̆ ?@5F545=B 

C ?@02V Є2@>?58̆AP:>3> !>N7C». �>A;V4=8FO 2:07Cє, I>, «E>G0 D>@<0;P=> 

?@028;> ?@5F545=BC 2 ?@02V Є!/!?V2B>20@8AB2 =5 70:@V?;5=>, ?@8 282G5==V 

ACG0A=>3> @>728B:C FP>3> ?@020 <>6=0 4V8̆B8 28A=>2:C, I> ?@5F545=B8 AC4>28E 

>@30=V2 Є! є 206;828< 465@5;>< ?@020. �572060NG8 =0 B5, I> 70240==O AC4V2 

Є! D>@<0;P=> >1<565=5 B;C<0G5==O< V 70AB>AC20==O< :>6=>3> 7 V=H8E 465@5; 

?@020, 2>=8 2V4V3@0NBP :;NG>2C @>;P C @>7H8@5==V ?@02>?>@O4:C 

Є!/!?V2B>20@8AB2. �@5F545=B AC4>28E >@30=V2 Є! (?5@54CAV< !C4C �@02>AC44O) 

C ?@02V Є! 28:>=Cє V=B53@CNGC DC=:FVN – G5@57 =P>3> D>@<CєBPAO V @>72820єBPAO 

F5 ?@02>. "><C 2 48A5@B0FVV̈ =03>;>HCєBPAO, I> ?@02>20 A8AB5<0 Є2@>?58̆AP:>3> 

!>N7C <0є ?@5F545=B=88̆ E0@0:B5@»160.  

158 !?@020 Chapman ?@>B8 !?>;CG5=>3> �>@>;V2AB20 (70O20  № 27238/95). URL: 
https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-196508%22]} (40B0 725@=5==O 01.11.2024). 
159 )5@18=0 �.,  є7=V:>20 �. !CG0A=V B5=45=FVW @>728B:C 3>A?>40@AP:>3> ?@>F5AC #:@0W=8. #D46B '>D4WA<. 2017. 
№9. !.13.  
160 �=0:V=0 ".�. !C4>288̆ ?@5F545=B C ?@02V Є2@>?58̆AP:>3> !>N7C. �8A&:0=4.N@84.=0C: (12.01.11). %.:2008. !.11.  
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 07>< 7 B8<, 707=0G5=V AC465==O I>4> V=B53@CNG>W DC=:FVW !C4C Є! =5 

>7=0G0є, I> F59 !C4 72’O70=89 4>:B@8=>N ?@5F545=BC 2 AB@>3><C A5=AV, O: C 

?@02>28E A8AB5<0E 7030;P=>3> ?@020, E>G 9>3> ?>?5@54=V @VH5==O <0NBP 7=0G=89 

2?;82 V 70728G09 WE 4>B@8<CNBPAO 2 =0ABC?=8E A?@020E.  VH5==O !C4C Є!, 

>A>1;82> BV, I> ?@89<0NBPAO 2 ?@>F54C@V ?>?5@54=P>3> @VH5==O (:>;8 

=0FV>=0;P=V AC48 725@B0NBPAO 4> !C4C 4;O B;C<0G5==O ?@020 Є!), AB2>@NNBP 

:>@?CA AC4>2>W ?@0:B8:8, O:0 287=0G0є ?>@O4>: B;C<0G5==O B0 70AB>AC20==O ?@020 

Є! C 45@6020E-G;5=0E. &O AC4>20 ?@0:B8:0 70157?5GCє ?>A;V4>2=VABP V 

>4=>@V4=VABP C 70AB>AC20==V ?@020 Є! 2 CAP><C !>N7V.

!C4 Є! <>65 2V4ABC?8B8 2V4 A2>WE ?>?5@54=VE @VH5=P, 0;5 @>18BP F5 

>15@56=>, 70728G09 B>4V, :>;8 є ACBBє2V 7<V=8 2 >1AB028=0E, @>728B>: ?@020 Є! 

01> 7@CH5==O 2 ?@02>2><C G8 ACA?V;P=><C :>=B5:ABV, O:V 28?@024>2CNBP =>25 

B;C<0G5==O. "0:89 ?V4EV4 ?>є4=Cє =5>1EV4=VABP ?@02>2>W 287=0G5=>ABV 7 

<>6;82VABN 040?B0FVW 4> 7<V==8E C<>2. 

"5 A0<5 AB>ACєBPAO 9 2V4ABC?C 2V4 ?>?5@54=VE ?@02>28E 28A=>2:V2 

�5@E>2=8< !C4>< 2 #:@0W=V. �@028;0 2V4ABC?C �5@E>2=>3> !C4C 2V4 ?>?5@54=VE 

?@02>28E 28A=>2:V2 C@53C;P>20=> AB. 302 ���.  

�V4?>2V4=> 4> G0AB8=8 1 AB0BBV 302 �>A?>40@AP:>3> ?@>F5AC0;P=>3> :>45:AC 

#:@0W=8, AC4, O:89 @>73;O40є A?@02C 2 :0A0FV9=><C ?>@O4:C C A:;04V :>;53VW 

AC44V2, ?5@540є A?@02C =0 @>73;O4 ?0;0B8, 4> O:>W 2E>48BP B0:0 :>;53VO, O:I> FO 

:>;53VO 22060є 70 =5>1EV4=5 2V4ABC?8B8 2V4 28A=>2:C I>4> 70AB>AC20==O =>@<8 

?@020 C ?>4V1=8E ?@02>2V4=>A8=0E, 28:;045=>3> 2 @0=VH5 CE20;5=><C @VH5==V 

�5@E>2=>3> !C4C C A:;04V :>;53VW AC44V2 7 FVєW 6 ?0;0B8 01> C A:;04V B0:>W ?0;0B8. 

!C4, O:89 @>73;O40є A?@02C 2 :0A0FV9=><C ?>@O4:C C A:;04V :>;53VW AC44V2 

01> ?0;0B8, ?5@540є A?@02C =0 @>73;O4 >1’є4=0=>W ?0;0B8, O:I> FO :>;53VO 01> 

?0;0B0 22060є 70 =5>1EV4=5 2V4ABC?8B8 2V4 28A=>2:C I>4> 70AB>AC20==O =>@<8 

?@020 C ?>4V1=8E ?@02>2V4=>A8=0E, 28:;045=>3> 2 @0=VH5 CE20;5=><C @VH5==V 

�5@E>2=>3> !C4C C A:;04V :>;53VW AC44V2 7 V=H>W ?0;0B8 01> C A:;04V V=H>W ?0;0B8 

G8 >1’є4=0=>W ?0;0B8 (G0AB8=0 2 AB0BBV 302 ���). 
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!C4, O:89 @>73;O40є A?@02C 2 :0A0FV9=><C ?>@O4:C C A:;04V :>;53VW AC44V2, 

?0;0B8 01> >1’є4=0=>W ?0;0B8, ?5@540є A?@02C =0 @>73;O4 �5;8:>W �0;0B8 

�5@E>2=>3> !C4C, O:I> B0:0 :>;53VO (?0;0B0, >1’є4=0=0 ?0;0B0) 22060є 70 

=5>1EV4=5 2V4ABC?8B8 2V4 28A=>2:C I>4> 70AB>AC20==O =>@<8 ?@020 C ?>4V1=8E 

?@02>2V4=>A8=0E, 28:;045=>3> 2 @0=VH5 CE20;5=><C @VH5==V �5;8:>W �0;0B8 

(G0AB8=0 4 AB0BBV 302 ���). 

/: 2:07Cє �.�. �V;P:>2, ?0;0B=89 <5E0=V7< 2V4ABC?V2 4>72>;Oє ?@02>28< 

?>78FVO< «4>7@V20B8», =01C20B8 7=0G5==O CAB0;5=>W ?@0:B8:8, 0 ?@>D5AV9=8< 

A?V;P=>B0< V ACA?V;PAB2C 2 FV;><C – @>7@V7=OB8 4V9A=> CAB0;5=C ?@0:B8:C V 

?>78FVW, O:V є A?V@=8<8. "0:, @57C;PB0B>< @>73;O4C ?0;0B>N ?8B0==O 2V4ABC?C =0 

107V 28A=>2:C :>;53VW AC44V2 є 1V;PH 1030B>0A?5:B=89 28A=>2>: ?0;0B8, I> 

>A>1;82> FV==> C :0A0FV9=8E AC40E, 45 70?@>20465=> A?5FV0;V70FVN. # 28?04:C 

?5@540==O A?@028 4;O 2V4ABC?C =0 @>73;O4 >1’є4=0=>W ?0;0B8 :0A0FV9=>3> AC4C, 

I> 70 =0O2=>ABV A?5FV0;V70FVW 2:07C20B8<5 =0 7=0G5==O 2V4?>2V4=>3> ?8B0==O 4;O 

2AVєW N@8A48:FVW, 2V4?>2V4=0 ?>78FVO ?V440ABPAO I5 1V;PH 1030B>0A?5:B=><C 

4>A;V465==N. �@5HBV ?5@540==O A?@028 4;O 2V4ABC?C =0 @>73;O4 �5;8:>W �0;0B8 

?5@5410G0є 0=0;V7, O:89 ?V4=V<0єBPAO 4> @V2=O 70AB>AC20==O ?@8=F8?V2 ?@020. �0 

:>6=><C 7 F8E @V2=V2, ?5@H 70 2A5 D0E>2V N@8AB8 <0NBP <>6;82VABP 7@>7C<VB8, 

O:0 ?@0:B8:0, 4V9A=>, =01C20є 7=0G5==O CAB0;5=>W, B>1B> ?@>BO3>< B@820;>3> G0AC 

157 A?@>1 2V4ABC?8B8 ?5@5=>A8BPAO 7 ?>AB0=>28 C ?>AB0=>2C, 70AB>A>2CєBPAO C 

=5?>4V1=8E A?@020E mutatis mutandVs161. 

�AB0==є 70C2065==O – I>4> <>6;82>ABV 70AB>AC20==O C =5?>4V1=8E 

A?@020E mutatis mutandVs – O:@07 2:07Cє =0 2V4<V==VABP CAB0;5=>W ?@0:B8:8 

=04=0FV>=0;P=8E B0 28I8E =0FV>=0;P=8E AC4V2 2V4 ?@5F545=BC 2 AB@>3><C 

@>7C<V==V, O:89 70AB>A>2=89 BV;P:8 4> ?>4V1=8E A?@02.  

�>25@B0NG8AP 4> ?8B0==O A?V22V4=>H5==O AC4>2>3> ?@5F545=BC V 

N@848G=>W 0=0;>3VW, A;V4 2:070B8, I> BV;P:8 AC4>289 ?@5F545=B O: V=AB@C<5=B 

?@02>2>W A8AB5<8 7030;P=>3> ?@020 є O28I5<, BVA=> A?>@V4=5=8< 7 0=0;>3VєN. 

 �V;P:>2 �.�. �8A=>2:8 �5@E>2=>3> AC4C: D>@<C;0 28A=>2:C, 9>3> >1>2’O7:>2VABP B0 <5E0=V7< 2V4ABC?C. 
ЮD<8<KA<= A4G>B6<= 9?9>FDBAA<= :GDA4?. 2003. № 8. !.206. 
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"8<G0A><, CAB0;5=0 ?@0:B8:0 =04=0FV>=0;P=8E B0 28I8E =0FV>=0;P=8E AC4V2 =5 

є ?@5F545=B=>N C AB@>3><C @>7C<V==V, V WW D>@<C20==O =5 >1>2’O7:>2> 

74V9A=NєBPAO =0 ?V4AB02V C<>282>4V2 70 0=0;>3VєN. 

�=0;>3VO 28ABC?0є 70A>1><, I> 40є 7<>3C ?@02C, 2 >48= V B>9 A0<89 G0A 

=>@<0< 3>A?>40@AP:>3> ?@020 V ?@>F5AC, 1CB8 AB01V;P=8<8 V 3=CG:8<8  

V=AB@C<5=B0<8 @53C;N20==O 3>A?>40@AP:>-?@02>28E 2V4=>A8=, I> 70157?5GCNBP 

DC=:FV>=C20==O 3>A?>40@AP:>3> ?@020 O: 48=0<VG=>W A8AB5<8, O:0 @>72820єBPAO. 

 

�8A=>2:8 4> $>74V;C 1 

 

1. !CG0A=5 3>A?>40@AP:5 68BBO є 4C65 48=0<VG=8<, E0@0:B5@87CєBPAO 

?>ABV9=8< 28=8:=5==O< =>28E 3>A?>40@AP:8E 2V4=>A8= (2V4=>A8=8 70 CG0ABN 

>=;09=-?;0BD>@<, 7 ?@82>4C 2V@BC0;P=8E 0:B82V2 B0 HBCG=>3> V=B5;5:BC B>I>), 

?@8 FP><C 70:>=>402G5 @53C;N20==O 2V4AB0є 2V4 ?@0:B8G=8E ?>B@51. �0 B0:8E 

C<>2 N@848G=0 0=0;>3VO 28ABC?0є 70A>1>< 2V4=0945==O 10;0=AC <V6 A?@8O==O< 

V==>20FVO< B0 70157?5G5==O< AB01V;P=>ABV V ?>A;V4>2=>ABV ?@02>2>3> 

@53C;N20==O.    

2. !;V4 284V;OB8 @V7=V @V2=V @>7C<V==O 0=0;>3VW 70;56=> 2V4 AD5@8 WW 
70AB>AC20==O: 

0=0;>3VO O: :><?>=5=B V=B5;5:BC; 

0=0;>3VO O: >A>1;82VABP N@848G=>3> <8A;5==O 7030;><;   

0=0;>3VO O: @8A0 ?@02>2>W A8AB5<8 7030;P=>3> ?@020;  

0=0;>3VO O: V=AB8BCB :>=B8=5=B0;P=>W ?@02>2>W A8AB5<8.  

3. �;NG>28<8 0A?5:B0<8 0=0;>3VW O: @8A8 V=B5;5:BC є 28EV4=0, FV;P>20 

AD5@8 B0 2V4>1@065==O (?5@5EV4 2V4 465@5;0 4> FV;V). �>HC: 465@5;0 V 

2V4>1@065==O FP>3> 465@5;0 =0 FV;P>2C A8BC0FVN є F5=B@0;P=8< <5B>4>< 

?@5F545=B=>3> ?@020.  

4. �=0;>3VO O: >A>1;82VABP N@848G=>3> <8A;5==O ?>;O30є C 740B=>ABV 

N@8ABV2 28O2;OB8 ?@02>2V 72’O7:8, 70A=>20=V =0 N@848G=8E :0B53>@VOE, I> 

=54>ABC?=> 4;O =5D0EV2FV2 C 30;C7V ?@020.  
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�A>1;828< 28?04:>< 70AB>AC20==O 0=0;>3VW 2 ?@02V є 0=0;>3VO C ?@02>2><C 

@53C;N20==V =>28E A8BC0FV9 B0 @5D>@<C20==V 70:>=>402AB20. "0:, =0?@8:;04, ?@8 

28@VH5==V A?>@V2, ?>2’O70=8E 7 2V@BC0;P=8<8 0:B820<8 (:@8?B>0:B820<8), 70 

0=0;>3VєN 70AB>A>2CNBPAO: ;4>BAB846EF6B CDB JVAAV C4C9D< (0=0;>3VO <V6 

B@048FV9=8<8 V=25AB8FV9=8<8 :>=B@0:B0<8 B0 ?@>4065< :@8?B>B>:5=V2 4;O 

70;CG5==O :0?VB0;C), CD46B 6?4EABEFV (:@8?B>0:B828 O: «2;0A=VABP», O:0 <>65 

1CB8, 7>:@5<0, ?@54<5B>< 70E>4V2 70157?5G5==O ?>7>2C), 8B7B6VDA9 CD46B (A<0@B-

:>=B@0:B8 O: 4>3>2>@8), ;4>BAB846EF6B CDB 54A>DGFEF6B (:@8?B>0:B828 O: 

G0AB8=0 ;V:2V40FV9=>W <0A8).  

5. �=0;>3VO C A8AB5<V 7030;P=>3> ?@020 B0 :>=B8=5=B0;P=V9 ?@02>2V9 
A8AB5<V <0NBP A?V;P=V B0 2V4<V==V @8A8.  

!?V;P=V @8A8:  

70157?5GCє <>6;82VABP 28@VH5==O A?>@V2 70 2V4ACB=>ABV ?@028;0, I> 

157?>A5@54=P> AB>ACєBPAO A?>@C;  

28:>@8AB>2CєBPAO 4;O C@53C;N20==O A8BC0FV9, ?>2’O70=8E 7 28=8:=5==O< 

=>28E ACA?V;P=8E 2V4=>A8=;   

70A=>20=0 =0 :5@V2=><C ?@8=F8?V «?>4V1=V A8BC0FVW – ?>4V1=V @57C;PB0B8» 

(;0B8=AP:0 <0:A8<0 «ubi eadem est ratio, ibi idem ius»); 

A?@O<>20=0 =0 >4=0:>25 28@VH5==O =5 A?@028 2 FV;><C, 0 A0<5 ?52=>3> 

?8B0==O ?@020, O:5 є VAB>B=8< 4;O 28=5A5==O @VH5==O ?> ACBV.   

�V4<V==V @8A8:  

BEAB6A9 CD<;A4K9AAO: 

 7030;P=5 ?@02>: 0=0;>3VO =09G0ABVH5 28:>@8AB>2CєBPAO 4;O ?>H8@5==O 

VA=CNG8E ?@5F545=BV2 =0 =>2V A8BC0FVW 7 ?>4V1=8<8 D0:B0<8. !C44V 0=0;V7CNBP 

<8=C;V A?@028 (stare decisis) V 287=0G0NBP, G8 70AB>A>2CєBPAO >1ґ@C=BC20==O 

@VH5==O (ratio decidendi) 4> ?>B>G=>W A8BC0FVW; 

 :>=B8=5=B0;P=5 ?@02>: 0=0;>3VO 3>;>2=8< G8=>< 28:>@8AB>2CєBPAO 4;O 

?>4>;0==O ?@>30;8= C 70:>=>402AB2V. !C44V 0=0;V7CNBP <5BC 70:>=C V 287=0G0NBP, 

G8 <>6=0 9>3> 70AB>AC20B8 4> A8BC0FVW, O:0 =5 >E>?;5=0 ?@O<> 70:>=><; 

EH9D4 8VW ;4 >B?B@ 6<C48>V6: 
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 7030;P=5 ?@02>: 0=0;>3VO <>65 2:;NG0B8 282545==O ?@028;0 7 ?52=>W 

A?@028, O:5 ?>BV< 70AB>A>2CєBPAO 4> =5>1<565=>W :V;P:>ABV ?>4V1=8E A?@02; 

 :>=B8=5=B0;P=5 ?@02>: 0=0;>3VO 702648 ?>H8@NєBPAO BV;P:8 =0 >:@5<89 

28?04>: V =5 <0є N@848G=>3> 7=0G5==O 4;O V=H8E V45=B8G=8E A8BC0FV9; 

@9FB8B?B7VO ;4EFBEG64AAO: 

 7030;P=5 ?@02>: <V@:C20==O 70 0=0;>3VєN 70728G09 2:;NG0є 45B0;P=5 

?>@V2=O==O D0:BV2 V N@848G=8E ?@8=F8?V2 7 ?>?5@54=VE A?@02. !C44V 0=0;V7CNBP 

AE>6>ABV B0 2V4<V==>ABV, I>1 287=0G8B8 70AB>A>2=VABP ?@5F545=BC; 

 :>=B8=5=B0;P=5 ?@02>: 3>;>2=0 C2030 ?@84V;OєBPAO ?>HC:C >A=>2=8E 

70A04 70:>=V2 V WE=P><C 70AB>AC20==N 70 0=0;>3VєN 4> 2V4=>A8=, O:V =5 

C@53C;P>20=V ?@O<> 70:>=>402AB2><; 

D97?4@9AFB64AVEFP ;4EFBEG64AAO: 

 7030;P=5 ?@02>: AC44V <0NBP 1V;PH5 A2>1>48 C 70AB>AC20==V 0=0;>3VW, 

>A>1;82> C AD5@0E 7 >1<565=8< 70:>=>402G8< @53C;N20==O<; 

 :>=B8=5=B0;P=5 ?@02>: VA=CNBP AB@>3V C<>28 70AB>AC20==O 0=0;>3VW B0 

701>@>=8 70AB>AC20==O 0=0;>3VW C 287=0G5=8E AD5@0E;  

G@B6< ;4EFBEG64AAO: 

 7030;P=5 ?@02>: 0=0;>3VO <>6;820, O:I> 240єBPAO 7=09B8 2V4?>2V4=89 

?@5F545=B; C @07V 2V4ACB=>ABV B0:>3> ?@5F545=BC <>6;82>ABV 70AB>AC20==O 

0=0;>3VW =5 1C45; 

 :>=B8=5=B0;P=5 ?@02>: C @07V 2V4ACB=>ABV ?@02>28E =>@<, O:V @53C;NNBP 

?>4V1=V 2V4=>A8=8, <>6CBP 1CB8 70AB>A>20=V ?@8=F8?8 ?@020 (0=0;>3VO ?@020); 

EFDG>FGD4 4A4?B7VW: 

 7030;P=5 ?@02>: 70AB>A>2CєBPAO є48=5 ?>=OBBO «<V@:C20==O 70 0=0;>3VєN» 

(analogical reasoning); 

 :>=B8=5=B0;P=5 ?@02>: 284V;ONBP 420 @V7=V 2848 0=0;>3VW – 0=0;>3VN 

70:>=C B0 0=0;>3VN ?@020.  

6. �A=>2=8<8 0A?5:B0<8 2?;82C 0=0;>3VW =0 5D5:B82=VABP 3>A?>40@AP:>3> 
AC4>G8=AB20 є:  
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CBE?V8B6AVEFP V C9D9854KG64AVEFP - 28@VH5==O ?>4V1=8E A?@02 =0 ?>4V1=8E 

70A040E 7<5=HCє =5287=0G5=VABP; 

BCF<@V;4JVO D9EGDEV6 - A?@>ICєBPAO V ?@8H284HCєBPAO ?@89=OBBO @VH5=P C 

A?@020E, 282V;P=OєBPAO @5AC@A 4;O 28@VH5==O AC40<8 1V;PH A:;04=8E 01> 

=>2VB=VE A?@02;   

ECD4698?<6VEFP V DV6AVEFP - 28@VH5==O ?>4V1=8E A?@02 ?>4V1=8< G8=>< 

A?@8Oє A?@0254;82>ABV V @V2=>ABV ?5@54 70:>=><, 7<5=HCє 9<>2V@=VABP 4>2V;P=>3> 

28@VH5==O AC4>28E A?@02, ?>A8;NNG8 4>2V@C 4> AC4>2>W A8AB5<8;  

O>VEFP EG8B6<I DVL9AP - AC4>2V @VH5==O 70A=>2CNBPAO =0 <VF=8E ?@02>28E 

70A040E, I> A?@8Oє 7=865==N @V2=O WE >A:0@65=P; 

484CF<6AVEFP CD464 - ?@02>20 A8AB5<0 70;8H0єBPAO @5;520=B=>N B0 @503Cє 

=0 7<V=8 2 ACA?V;P=8E 2V4=>A8=0E 157 ?>B@518 =5309=>3> >=>2;5==O 

70:>=>402AB20.  

7. #<>2>N 70AB>AC20==O 0=0;>3VW є =0O2=VABP ?@>30;8= C ?@02V. #D46B6G 

CDB74?<AG (?>2=0 01> G0AB:>20 2V4ACB=VABP =>@<8 ?@020) A;V4 2V4@V7=OB8 2V4 

ND<8<KABW >B?V;VW (?@>B8@VGGO 01> =52V4?>2V4=VABP <V6 =>@<0<8 ?@020 C 

=>@<0B82=>-?@02>28E 0:B0E, I> @53C;NNBP >4=V 9 BV A0<V 2V4=>A8=8) B0 CB@<?>< 
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28?04:8 O: >4=0:>2V? "0:8< G8=><, ?@0FNNG0 ?@02>20 A8AB5<0 ?>28==0 1CB8 

3>B>20 284V;8B8 :;NG>2V ?>4V1=>ABV B0 >1ґ@C=BC20B8 WE 70@048 70AB>AC20==O 

7030;P=>W :;0A8DV:0FVW» 171.  

�.�. �0:�>@<V: 707=0G0є, I> «:>3=VB82=0 1;87P:VABP» =5 є 28@VH0;P=>N 

4;O 28:>@8AB0==O 0=0;>3VW. �;87P:VABP 0=0;>3VW =5 є 287=0G0;P=>N 2 B>9 G8 V=H89 

1V:. �8 3>2>@8<> <5B0D>@8G=>, 0;5 =02VBP 7 C@0EC20==O< FP>3> 206:> 1C;> 1 

A:070B8, ?@8=09<=V :V;P:VA=>, I> VA=Cє O:89AP ACB> :>3=VB82=89 B5AB, 70 

 Hunter D. Op. cit. P. 4. 
 Levi, Edward H. Op. cit. P 3.



 112 

4>?><>3>N O:>3> <>6=0 1C;> 1 A:070B8, I> >4=0 0=0;>3VO є 1V;PH (01> <5=H) 

«1;87P:>N», =V6 [V=H0 0=0;>3VO]172.  

�0 A;>20<8 �0@BV=0 �. �>;4V=30, :;NG>25 ?8B0==O =5 2 B><C, I> =0O2=V 

?>4V1=>ABV V 2V4<V==>ABV, 0 C B><C, G8 ?>@V2=N20=V >1’є:B8 AE>6V >48= =0 >4=>3> 

(V 2V4@V7=ONBPAO >48= 2V4 >4=>3>) C D9?964AFA<I 0A?5:B0E, B>1B>, 0A?5:B0E, O:V є 

@5;520=B=8<8 4;O ?5@5410GC20=>W ?>4V1=>ABV173.  

!:>BB �@525@ 2V47=0G0є, I> 1572V4=>A=> 4> @V7=8E ?V4E>4V2 4> 0=0;>3VW, CAV 

2>=8 BO6VNBP 4> 287=0G5==O «AE>6>ABV» :;NG>28< 0A?5:B>< A2>WE ?>OA=5=P; 

2BV<, A0<0 ?> A>1V :>=F5?FVO AE>6>ABV 06 =VO: =5 ?>OA=Nє, G><C C<>282V4 70 

0=0;>3VєN є @0FV>=0;P=> ?5@5:>=;828<174. 

�07=0G5=V <V@:C20==O AB>ACNBPAO N@848G=>3> <8A;5==O 70 0=0;>3VєN 

7030;><, B><C WE 7=0G5==O =5 >1<56CєBPAO A8AB5<>N 7030;P=>3> ?@020. �>=8 

2:07CNBP =0 B5, I> E>G ?>4V1=VABP 157AC<=V2=> ;568BP 2 >A=>2V 0=0;>3VW, 4;O 

28?@0240==O 0=0;>3VW <0;> A:070B8, I> 45I> є ?>4V1=8< 4> G>3>AP V=H>3>.  

�2060є<> ?;V4=>N ?>78FVN �6. %035, O:89 ?@>?>=Cє @0FV>=0;P=C (reason-

based) <>45;P 70AB>AC20==O ?@028;0 70 0=0;>3VєN. �V4?>2V4=> 4> FVєW <>45;V, 

?@028;> A;V4 70AB>A>2C20B8 4> A?@028, O:I>, V BV;P:8 O:I>, ?V4AB028 

70AB>AC20==O ?5@52060NBP ?V4AB028 =570AB>AC20==O. /:I> ?@028;> 70AB>A>2=5 

4> A?@028, B>1B> O:I> A?@020 2V4?>2V40є C<>20< ?@028;0, F5 є ?V4AB02>N 4;O 

70AB>AC20==O ?@028;0, B>4V O: =570AB>A>2=VABP ?@028;0 є ?V4AB02>N ?@>B8 9>3> 

70AB>AC20==O. �:@V< F8E 42>E ?V4AB02, <>6CBP VA=C20B8 9 V=HV ?@8G8=8 70 01> 

?@>B8 70AB>AC20==O ?@028;0 4> :>=:@5B=>W A?@028.  0FV>=0;P=0 <>45;P 

70AB>AC20==O ?@028;0, A0<0 ?> A>1V =5 2:07Cє, O:V A0<5 <>6CBP 1CB8 FV ?@8G8=8; 

F5 70;8H5=> =0 @>7AC4 70:>=C175.  

# ?@0:B8FV �5@E>2=>3> !C4C <>6=0 28O28B8 <V@:C20==O, O:V 1;87P:V 4> 

>?8A0=>W @0FV>=0;P=>W <>45;V. "0:, C ?>AB0=>2V 2V4 15.02.2023 @. № 922/3797/21 

172 MacCormick D. N. Legal reasoning and legal theory 19-52. Oxford: Clarendon Press 1978) (With revised preface, 
1994) P.190-91.  
173 Golding, Martin P. Legal Reasoning. Knopf, 1984. P. 45.  
174 Brewer, Scott. Exemplary Reasoning: Semantics, Pragmatics and the Rational Force of Legal Argument by Analogy, 
109 HARV. L. REV. 923, 937 (1996)  . 932. 

175 Haage J. The Logic of Analogy in the Law. Argumentation (2005) 19:401-415. P.404.  
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�5@E>2=89 !C4 2:0702, I> «70 2V4ACB=>ABV V=H>W =>@<8 ?@020, O:0 1 

C@53C;P>2C20;0 ?>4V1=V ?@02>2V4=>A8=8, 0 B0:>6 2@0E>2CNG8 =5=040==O 

2V4?>2V40G0<8 0;PB5@=0B82=>3> @>7@0EC=:C A?V@=8E AC<, �5@E>2=89 !C4 22060є 

>1ґ@C=B>20=8< B0 ?@02><V@=8< 70AB>AC20==O AC4>< ?5@H>W V=AB0=FVW ?C=:BC 

286.6 AB0BBV 286 �� #:@0W=8 70 0=0;>3VєN C A?V@=8E ?@02>2V4=>A8=0E, O:89 

4V9H>2 28A=>2:C, I> @>7@0EC20B8 AC<8 157?V4AB02=> 715@565=8E :>HBV2 70 

:>@8ABC20==O 75<5;P=>N 4V;O=:>N 4;O :>6=>W 7 :V;P:>E >AV1 ?@>?>@FV9=> WE 

G0AB:0< C ?@02V 2;0A=>ABV =0 =5@CE><VABP, O:0 7=0E>48BPAO =0 B0:V9 75<5;P=V9 

4V;O=FV, <>6;82>, 0 B><C @>7@0EC=>: ?>7>2=8E 28<>3, O:89 <VAB8BP C A>1V A0<5 

B0:89 0;3>@8B<, =5 AC?5@5G8BP 28<>30< 70:>=C, є @0FV>=0;P=8< B0 

A?@0254;828<176. �25@=5==O 4> AB0=40@BV2 @0FV>=0;P=>ABV B0 A?@0254;82>ABV 

2V4@V7=Oє FN ?>78FVN �5@E>2=>3> !C4C 2V4 B8E, 45 ?@>AB> :>=AB0BCєBPAO 

«?>4V1=VABP».  

�2060є<>, I> >A=>2=5 ?>;>65==O @0FV>=0;P=>W <>45;V ?>28==> 1CB8 

28:>@8AB0=5 V C 2VBG87=O=V9 4>:B@8=V N@848G=>W 0=0;>3VW. ">1B>, B@048FV9=V 

7<VAB>2=89, AC1’є:B=89 B0 >1’є:B=89 :@8B5@VW A;V4 4>?>2=8B8 I5 >4=8<: ?@02>2C 

=>@<C A;V4 70AB>A>2C20B8 4> A?@028, O:I> ?V4AB028 WW 70AB>AC20==O ?5@52060NBP 

?V4AB028 =570AB>AC20==O. ">1B>, 70<VABP ?@>AB>W :>=AB0B0FVW ?>4V1=>ABV 01> 

2V4ACB=>ABV ?>4V1=>ABV ?@02>2V4=>A8=, O:0 ?@8B0<0==0 2VBG87=O=V9 AC4>2V9 

?@0:B8FV, A;V4 287=0G8B8 :>=:@5B=V 0@3C<5=B8 «70» V «?@>B8» 2AB0=>2;5==O 

?>4V1=>ABV, V ?@>25AB8 7206C20==O B0:8E 0@3C<5=BV2.  

  

176 �>AB0=>20 �5@E>2=>3> !C4C 2V4 15.02.2023 @. № 922/3797/21. URL: 
https://verdictum.ligazakon.net/document/109210500 (40B0 725@=5==O 01.11.2024). 



 114 

2.2. �8:>@8AB0==O ?@8=F8?V2 ?@020 ?@8 70AB>AC20==V 3>A?>40@Aь:8< 

AC4>< 0=0;>3VW  
 

�@8=F8?8 ?@020 – >4=5 7 =08̆?>H8@5=VH8E ?>=OBP 7030;P=>V̈ B5>@VV̈ ?@020. 

�V4 ?@8=F8?0<8 (2V4 ;0B. @rincipium – ?5@28==5, 287=0G0;P=5) ?@020 70728G08̆ 

@>7C<VNBP 2V4?@02=V V45V̈, >A=>2=V 70A048, I> 287=0G0NBP 7<VAB V A?@O<>20=VABP 

?@02>2>3> @53C;N20==O177.  

�@8 70AB>AC20==V 0=0;>3VW ?@020 ?@8=F8?8 157?>A5@54=P> @53C;NNBP 

ACA?V;P=V 2V4=>A8=8, 287=0G0NG8 WE=N 7030;P=C N@848G=C C@53C;P>20=VABP, V є 

BVєN ?@02>2>N 107>N, =0 >A=>2V O:>W 2V41C20єBPAO D>@<C;N20==O :>=:@5B=>3> 

?@028;0 4;O 70?>2=5==O ?@>30;8=8. # 40=><C 28?04:C ?@02>2V ?>;>65==O I>4> 

?>4>;0==O ?@>30;8=8, =0 2V4<V=C 2V4 ?@02>2>3> ?>;>65==O, 28@>1;5=>3> 2 

@57C;PB0BV 0=0;>3VW 70:>=C, D>@<CєBPAO =0A0<?5@54 7 0=0;V7C ?@8=F8?V2 ?@020. &5 

?52=>N <V@>N <>65 7=878B8 O:VABP @57C;PB0BV2, >B@8<0=8E 70 4>?><>3>N 0=0;>3VW 

?@020, ?>@V2=O=> 7 28A=>2:0<8, 7@>1;5=8<8 7 28:>@8AB0==O< 0=0;>3VW 70:>=C. 

�V<5FP:89 F82V;VAB $.  535;PA15@35@ AB25@46C202, I>: «'8< 40;V 4>2>48BPAO... 

AE>48B8 2V4 >:@5<8E ?>;>65=P ?@020 4> 7030;P=8E ?@02>28E ?@8=F8?V2, B8< 

1V;PH =5287=0G5=8<8 @>1;OBPAO >1@8A8 7030;P=>3> A:;04C D0:BV2 V B8< <5=H 

=04V9=8< – @57C;PB0B, >45@6C20=89 70 ?>A5@54=8FB2>< 0=0;>3VW»178. �V9A=>, 

?@8=F8?8 ?@020 <0NBP 7030;P=89 E0@0:B5@ V B><C =5 2V4>1@060NBP CAVєW 

A?5F8DV:8 ACA?V;P=8E 2V4=>A8=, ?>2'O70=8E V7 B8< G8 V=H8< :07CA><. # 45O:8E 

28?04:0E 4>A8BP A:;04=> 2825AB8 7 ?@8=F8?V2 ?@020 ?@02>25 ?>;>65==O, 70 

4>?><>3>N O:>3> 4>;0єBPAO ?@>30;8=0 V 28@VHCєBPAO :>=:@5B=0 A?@020. �;5 =5 

<>6=0 =5 287=0B8 A?@0254;828<8 V B25@465==O $.  535;PA15@35@0, I> B0:C 

=54>A:>=0;VABP ;53H5 «28=5AB8, =V6 10=:@CBAB2> ?@02>AC44O 01> 72545==O, B0: 

720=>3>, @>7C<C, B>1B> AC4>2>W 48A:@5FVW 2 465@5;> ?@020»179. 

�2060є<>, I> 157 GVB:>3> @>7C<V==O ?@8=F8?V2 ?@020 =5<>6;82> <0B8 

?@028;P=89 >@Vє=B8@ C ?@02>2V9 4V9A=>ABV. �>=8 ;560BP 2 >A=>2V 2AVE ?@02>28E 

177 �030;P=0 B5>@VO ?@020: �V4@CG=8:. �0 703. @54. �.�. �>7N1@8. !.66. 
178  535;PA15@35@ $. �1I55 CG5=85 > ?@025. "-2> �. �. !OB8=0, 1897. !. 169. 
179 "0< A0<>. 
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O28I, I> VA=CNBP C ACA?V;PAB2V. �0AB>AC20==O ?@8=F8?V2 ?@020 70GV?0є >A=>2=V 

B5>@5B8G=V ?8B0==O ?@02>7=02AB20, 1> 287=0G5==O WE 7<VABC, 284V2, >A>1;82>AB59 

40є 7<>3C 28O28B8 70A048 D>@<C20==O A8AB5<8 ?@020, A?5F8DV:C BVєW G8 V=H>W 

?@02>2>W A8AB5<8. 

�0;56=> 2V4 AD5@8 4VV̈ ?@8=F8?V2 C <560E A8AB5<8 ?@020 C B5>@VW ?@020 WE 

?>4V;ONBP =0 ;474?ьAV, @V:74?G;96V, 74?G;96V, 0 B0:>6 =0 CD<AF<C< CV874?G;9<̆ F4 

VAEF<FGFV6 CD464. &V ?@8=F8?8 ?@8B0<0==V, 2V4?>2V4=>, ?@02C 2 FV;><C, 

45:V;P:>< 30;C7O< ?@020, >:@5<8< 30;C7O<, ?V430;C7O< 01> V=AB8BCB0< ?@020180.  

�-?><V6 7030;P=8E ?@02>28E ?@8=F8?V2 287=0G0;P=5 7=0G5==O 4;O 

70AB>AC20==O V=AB8BCBC 0=0;>3VW AC4>< <0є ?@8=F8? 25@E>25=AB20 ?@020. 
�>;>65==O<8 AB0BBV 8 �>=AB8BCFVW #:@0W=8 30@0=B>20=>, I> 2 #:@0W=V 287=0єBPAO 

V 4Vє ?@8=F8? 25@E>25=AB20 ?@020 O: ?0=C20==O ?@020 2 ACA?V;PAB2V, I> є 

70A04=8G>N FV==VA=>N V45єN C 70:>=>B2>@G>ABV B0 ?@02>70AB>AC20==V. '0AB8=>N 

1 AB0BBV 11 ��� #:@0W=8 =0 3>A?>40@AP:89 AC4 ?>:;045=> >1>2’O7>: C @>73;O4V 

A?@02 :5@C20B8AO ?@8=F8?>< 25@E>25=AB20 ?@020. �>4=>G0A 70:>=>4025FP =5 

=02>48BP 45DV=VFVW ?>=OBBO «25@E>25=AB2> ?@020», 0 @>7:@820є ACBP FP>3> B5@<V=0 

G5@57 V<?5@0B82=C 28<>3C I>4> 70AB>AC20==O AC4>< ?V4 G0A @>73;O4C A?@02 

�>=AB8BCFVW #:@0W=8, 70:>=V2 #:@0W=8, <V6=0@>4=8E 4>3>2>@V2, 73>40 =0 

>1>2’O7:>2VABP O:8E =040=0 �5@E>2=>N  04>N #:@0W=8, V=H8E ?@02>28E 0:BV2, 

?@89=OB8E 2V4?>2V4=8< >@30=>< =0 ?V4AB02V, 2 <560E ?>2=>2065=P B0 C A?>AV1, 

I> 2AB0=>2;5=V �>=AB8BCFVєN B0 70:>=0<8 #:@0W=8. # :>=B5:ABV @50;V70FVW 

?@8=F8?C 25@E>25=AB20 ?@020 70:>=>4025FP C G0AB8=V 4 AB0BBV 11 ��� #:@0W=8 

287=0G82 >1>2’O7>: AC4C 70AB>A>2C20B8 ?V4 G0A @>73;O4C A?@02 �>=25=FVN ?@> 

70E8AB ?@02 ;N48=8 V >A=>2>?>;>6=8E A2>1>4 1950 @>:C V ?@>B>:>;8 4> =5W, 73>4C 

=0 >1>2’O7:>2VABP O:8E =040=> �5@E>2=>N  04>N #:@0W=8, 0 B0:>6 ?@0:B8:C 

Є2@>?59AP:>3> AC4C 7 ?@02 ;N48=8 (40;V – Є!��) O: 465@5;> ?@020. �B65, 

25@E>25=AB2> ?@020 @>73;O40єBPAO O: 5;5<5=B A?V;P=>W A?04I8=8 45@602-

CG0A=8FP �>=25=FVW 1950 @>:C, O:0 є G0AB8=>N =0FV>=0;P=>3> 70:>=>402AB20 

#:@0W=8, B><C 9>3> 4>B@8<0==O O: ?@8=F8?C ?@020 C AD5@V AC4>G8=AB20 є 

180 �030;P=0 B5>@VO ?@020: �V4@CG=8:. �0 703. @54. �.�. �>7N1@8. C. 70.  
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>1>2’O7:>28< O: 4;O AC4C, B0: V 4;O CG0A=8:V2 A?@028. �>=OBBO «25@E>25=AB2> 

?@020» B0 9>3> >A=>2=V 5;5<5=B8 1C;> ?@>0=0;V7>20=> C �>?>2V4V �5=5FV0=AP:>W 

:><VAVW «�@> 25@E>25=AB2> ?@020» =0 86-<C ?;5=0@=><C 70AV40==V 25-26 15@57=O 

2011 @>:C181. "0:, ?@8=F8? 25@E>25=AB20 ?@020 C D>@<0;P=><C @>7C<V==V – F5 

25@E>25=AB2> ?@020, 0 =5 >A>18, B>4V O: C ACB=VA=><C @>7C<V==V F5 25@E>25=AB2> 

?@020 =04 70:>=><.  

�C=:B>< 41 �>?>2V4V 287=0G5=> >A=>2=V 5;5<5=B8 25@E>25=AB20 ?@020: (1) 

70:>==VABP, C B><C G8A;V ?@>7>@89, ?V472VB=89 V 45<>:@0B8G=89 ?>@O4>: C2545==O 

70:>=V2 C 4VN; (2) ?@02>20 ?52=VABP; (3) 701>@>=0 A202V;;O; (4) 4>ABC? 4> 

?@02>AC44O C =570;56=8E V =5C?5@5465=8E AC40E, C B><C G8A;V AC4>289 :>=B@>;P 

70 04<V=VAB@0B82=8<8 0:B0<8; (5) 4>B@8<0==O ?@02 ;N48=8; (6) =548A:@8<V=0FVO 

B0 @V2=VABP ?5@54 70:>=><. �07=0G5=V 5;5<5=B8 AB0=>2;OBP 7<VAB ?@8=F8?C 

25@E>25=AB20 ?@020, 4VO O:>3> <0є =0 <5BV 2AB0=>2;5==O ?52=8E <56 4VO;P=>ABV 

45@6028 2 =0?@O<V 70E8ABC ?@02 ;N48=8 B0 =54>?CI5==O 1C4P-O:>3> A202V;;O 7 

1>:C 45@6028, 7>:@5<0 >@30=V2 AC4>2>W 2;048.  

�. �0C45@, 0=0;V7CNG8 @50;V70FVN 25@E>25=AB20 ?@020 C @50;P=><C A2VBV, 

70C20682, I> 25@E>25=AB2> ?@020 AB>ACєBPAO 7030;P=8E <>45;59 ?>254V=:8 B0 

=>@<, I> ?>28==V =0;56=> 4>B@8<C20B8AP 45@602=8<8 V=AB8BCB0<8, 4> O:8E 

=0;560BP 9 >@30=8 AC4>G8=AB20. /:I> >:@5<89 AC44O 28:>@8AB>2Cє A2>N 2;04C C 

A?>AV1, I> AC?5@5G8BP ?@8=F8?C 25@E>25=AB20 ?@020, =5 <>6=0 22060B8, I> 

25@E>25=AB2> ?@020 70=5?0;>, >A:V;P:8 F59 AC44O ?>@CHCє 70:>=; O:I> 6 AC44V 

?>ABV9=> B0: 2G8=ONBP, B> 25@E>25=AB2> ?@020 70=5?0;>182. �B65, 4>B@8<0==O 

?@8=F8?C 25@E>25=AB20 ?@020 C ?@>F5AV 74V9A=5==O ?@02>AC44O є 70?>@C:>N 

70:>==>ABV AC4>2>3> ?@>20465==O B0 A?@0254;82>ABV ?@89=OB8E AC40<8 @VH5=P, 0 

B0:>6 =0;56=>W 4>2V@8 CG0A=8:V2 A?@028 4> AC4C, O:89 28@VHCє A?V@ ?@> WE=V ?@020 

B0 >1>2’O7:8. 

181 �@> 25@E>25=AB2> ?@020: 4>?>2V4P Є2@>?59AP:>W :><VAVW «�0 45<>:@0BVN G5@57 ?@02>» (�5=5FV0=AP:>W :><VAVW) 
=0 86-<C ?;5=0@=><C 70AV40==V (<. �5=5FVO, 25-26 15@57=O 2011 @>:C). URL: https:// 
www.venice.coe.int/webforms/documents/?pdf=CDLAD(2011)003rev-ukr (40B0 725@=5==O 01.11.2024).  
182 �0C45@ �. �5@E>25=AB2> ?@020 C @50;P=><C A2VBV. %0@:V2: �@02>, 2018. 392 A. 
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�-?><V6 A:;04>28E ?@8=F8?C 25@E>25=AB20 ?@020 >:@5<>W C2038 70A;C3>2Cє 

CD<AJ<C CD46B6BW C96ABEFV 01> CD46B6BW 6<;A4K9ABEFV, >A:V;P:8 70AB>AC20==O 

0=0;>3VW AC4>< 157?>A5@54=P> 2?;820є =0 AB0= 70157?5G5=>ABV FP>3> ?@8=F8?C.  

�>=AB8BCFV9=89 AC4 #:@0W=8 2:0702, I> >4=8< V7 5;5<5=BV2 25@E>25=AB20 

?@020 є ?@8=F8? ?@02>2>W 287=0G5=>ABV, C O:><C AB25@46CєBPAO, I> >1<565==O 

>A=>2=8E ?@02 ;N48=8 B0 3@><04O=8=0 V 2BV;5==O F8E >1<565=P =0 ?@0:B8FV 

4>?CAB8<5 ;8H5 70 C<>28 70157?5G5==O ?5@5410GC20=>ABV 70AB>AC20==O ?@02>28E 

=>@<, 2AB0=>2;N20=8E B0:8<8 >1<565==O<8183. �BV<, F5 ;8H5 >48= 7 0A?5:BV2 

?@02>2>W 287=0G5=>ABV. �3V4=> 7 ?V4E>4>< �5=5FV9AP:>W :><VAVW 28<>30 

287=0G5=>ABV >E>?;Nє 2AV @V2=V ?@02>2>3> @53C;N20==O, V ?5@5410G0є, 7>:@5<0: 

4>ABC?=VABP 70:>=>402AB20, 9>3> ?5@5410GC20=VABP, 4>ABC?=VABP @VH5=P AC4V2, 

AB01V;P=VABP V ?>A;V4>2=VABP 70:>=C B0 9>3> 70AB>AC20==O =0  ?@0:B8FV, 2V4ACB=VABP 

72>@>B=>W A8;8 70:>=C, >E>@>=C ?@02><V@=8E >GV:C20=P, 4>B@8<0==O ?@8=F8?V2 

nullum crimen sine lege V nulla poena sine lege, 0 B0:>6 4>45@60==O 70A048 res 

judicata184. 

«�87=0G5=VABP» B0 «=5287=0G5=VABP» 2V4><V O: DV;>A>DAP:V :0B53>@VW B0 

=5>4=>@07>2> 2E>48;8 4> ?@54<5BC 4>A;V465==O C AD5@V B5>@VW ?@020. �8<>30 

287=0G5=>ABV – F5 >4=0 V7 =09ACBBє2VH8E 28<>3, I> ?@54’O2;ONBPAO ;N48=>N 4> 

?@020. �W 206;82VABP 4>A8BP 402=> CA2V4><;NєBPAO є2@>?59AP:>N :C;PBC@>N. 

�>:8 I> ?>2V;P=>, 0;5 ?>ABC?>2> ?@02>20 287=0G5=VABP ?@>O2;OєBPAO V 2 

C:@0W=AP:V9 =0FV>=0;P=V9 A8AB5<V ?@020185.  

�@02>20 287=0G5=VABP є >4=8< V7 =09206;82VH8E B0 DC=40<5=B0;P=8E 

5;5<5=BV2 ?@8=F8?C 25@E>25=AB20 ?@020. !P>3>4=V 70157?5G5==N ?@02>2>W 

287=0G5=>ABV A?@8Oє CA2V4><;5=5 AC44O<8 ?@03=5==O 4> є4=>ABV AC4>2>W ?@0:B8:8 

4>AO3=5==N O:>W A?@8Oє =0O2=VABP B0:8E ?@>F5AC0;P=8E <5E0=V7<V2: ?5@540G0 

183  VH5==O �>=AB8BCFV9=>3> !C4C #:@0W=8 C A?@02V 70 :>=AB8BCFV9=8< ?>40==O< #?>2=>2065=>3> �5@E>2=>W  048 
#:@0W=8 7 ?@02 ;N48=8 I>4> 2V4?>2V4=>ABV �>=AB8BCFVW #:@0W=8 (:>=AB8BCFV9=>ABV) 0170FC 2>AP<>3> ?C=:BC 5 
G0AB8=8 ?5@H>W AB0BBV 11 �0:>=C #:@0W=8 «�@> <V;VFVN» 2V4 29.06.2010 № 17-@?/2010. URL: 
https://zakon.rada.gov.ua/laws/show/v017p710-10#Text (40B0 725@=5==O 01.11.2024). 
184 Rule of law checklist: Adopted by the Venice Commission at its 106-th Plenary Session (Venice, 11–12.03.2016). CDL-
AD (2016) 007.  . 15–17. URL: http://www.venice.coe.int/webforms/ documents/default.aspx? pdffile=CDL-
AD(2016)007-e. (40B0 725@=5==O: 01.11.2024).  
185 �0A8;Pє2 !.�. «�5287=0G5=VABP» 2 <5E0=V7<V ?@02>2>3> @53C;N20==O ?@>F5AC0;P=8E ?@02>2V4=>A8= B0 
N@848G=V V=AB@C<5=B8 WW CAC=5==O. #D46B64 89D:464. 2021. № 42. !. 22-31. 
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A?@028 =0 @>73;O4 �5;8:>W �0;0B8 �5@E>2=>3> AC4C #:@0W=8 C @07V =5>1EV4=>ABV 

2V4ABC?C 2V4 28A=>2:C I>4> 70AB>AC20==O =>@<8 ?@020 C ?>4V1=8E 

?@02>2V4=>A8=0E, 28:;045=>3> 2 @0=VH5 CE20;5=><C @VH5==V �5;8:>W �0;0B8 01> 

O:I> A?@020 <VAB8BP 28:;NG=C ?@02>2C ?@>1;5<C V B0:0 ?5@540G0 =5>1EV4=0 4;O 

70157?5G5==O @>728B:C ?@020 B0 D>@<C20==O є48=>W ?@02>70AB>A>2=>W ?@0:B8:8; 

?5@540G0 A?@028 =0 @>73;O4 >1’є4=0=>W ?0;0B8 :0A0FV9=>3> AC4C B0 V=186. 

!CB=VABP 2?;82C ?@020 =0 ACA?V;P=V 2V4=>A8=8 ?>;O30є 2 B><C, I> 2>;O 

45@6028, =040NG8 ACA?V;P=8< 2V4=>A8=0< ?@02>2C AB@C:BC@C, A?@O<>2Cє 72’O7:8 

<V6 ;N4P<8 2 =5>1EV4=5 @CA;>. &58̆ 2?;82 74V8̆A=NєBPAO 157?>A5@54=P> 2 

@57C;PB0BV ?@02><V@=>V̈ ?>254V=:8 CG0A=8:V2 ACA?V;P=8E 2V4=>A8=. "0:, 

2AB0=>2;NNBPAO AC1’є:B82=V, >1’є:B82=V 8̆ C<>28 3>A?>40@AP:8E 72’O7:V2, ?@02>20 

=>@<0 265 287=0G0є A?@O<>20=VABP ACA?V;P=8E 2V4=>A8=. �?>@O4:>20=V, 

A:>>@48=>20=V ACA?V;P=V 2V4=>A8=8 =01C20NBP 284C 2V4?>2V4=>V̈ A8AB5<8. �>6=0 

25AB8 <>2C ?@> ?52=88̆ ?>@O4>: 270є<>4VV̈ 5;5<5=BV2187.  

/: 2:07Cє �. �>AB@C10, 70:@V?;NNG8 N@848G=V D0:B8, ?@02> «?@82’O7Cє» 

<>45;V ?>254V=:8 4> @50;P=>ABV, 4> B8E C<>2, 2 O:8E 2>=8 <0NBP @50;V7C20B8AO. 

�>=8 28ABC?0NBP O: A2>є@V4=5 «O4@>» 2 A8AB5<V ACA?V;P=8E 2V4=>A8=, O: 

?V4A8AB5<0, A?8@0NG8AP =0 O:C ?@02> 74V8̆A=Nє B@0=AD>@<0FVN 2AP>3> <0A82C 

72’O7:V2. �V4 ?>2=>B8 A8AB5<8 N@848G=8E D0:BV2 157?>A5@54=P> 70;568BP 

A2>єG0A=VABP V B>G=VABP ?@02>2>V̈ @50:FVV̈. "><C 2V4ACB=VABP =>@<8 ?@020 >7=0G0є 

2V4ACB=VABP ?@02>2>V̈ <>45;V N@848G=>3> D0:BC B0 8̆>3> =0A;V4:C. �4=0: 

N@848G=C AB>@>=C 707=0G5=>3> <5E0=V7<C <>65 >74>@>28B8 70AB>AC20==O 

0=0;>3VV̈ ?@020 01> 0=0;>3VV̈ 70:>=C188.  

�030;P=>B5>@5B8G=V B0 7030;P=>287=0=V ?@8=F8?8 ?@020 є B8< 465@5;>< 

?@020, O:5 <0є ?5@54CAV< 70AB>A>2C20B8AO AC4>< ?@8 ?>4>;0==V ?@>30;8=8 70 

4>?><>3>N 0=0;>3VW ?@020. �VO;P=VABP ?@02>70AB>A>2C20G0 VAB>B=> CA:;04=NєBPAO 

186 �@02>20 287=0G5=VABP є >4=8< V7 =09206;82VH8E 5;5<5=BV2 ?@8=F8?C 25@E>25=AB20 ?@020, ?5@5:>=0=V AC44V 
�!. URL: https://supreme.court.gov.ua/supreme/pres-centr/news/1145556/ (40B0 725@=5==O 01.11.2024). 
187 �>=@04 !.!. �@02><V@=0 ?>254V=:0 B0 ?@02>: ?>@O4>:: 270є<>72’O7>: B0 270є<>7C<>2;5=VABP. �9D:464 V CD46B. 
2006. �8?. 31. !.36-37.  
188 �>AB@C10 �. �=0;>3VO ?@020 8̆ 0=0;>3VO 70:>=C O: D0:B8G=0 DV:FVO B0 A?>AV1 «>74>@>2;5==O» <5E0=V7<C 
?@02>?@8?8=5==O. #V8CD<є@A<JF6B, 7BECB84DEF6B V CD46B. 2012. 203 (11). !. 7.  
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C 72'O7:C 7 B8<, I> =5<>6;82> 70:>=>402G> 70:@V?8B8 AC2>@89 ?5@5;V: 

7030;P=>287=0=8E V 7030;P=>?@02>28E ?@8=F8?V2. "0: A0<> =5<>6;82> 70:@V?8B8 

V 7<VAB F8E ?@8=F8?V2. �2060є<>, I> 7<VAB 7030;P=>?@02>28E V 7030;P=>287=0=8E 

?@8=F8?V2 <0є D>@<C;N20B8AO AC4>< 7 >3;O4C =0 <>@0;P=V 70A048 ?@020 B0 

AB>A>2=> :>=:@5B=>3> :07CAC. 

�<VAB :>=:@5B=>3> ?@8=F8?C 28O2;ONBP H;OE>< 9>3> DC=:FV>=0;P=>3> 

B;C<0G5==O, 28E>4OG8 7V 7=0==O G8==8:V2 V C<>2, C O:8E 28=8:;8 ACA?V;P=V 

2V4=>A8=8, I> ?>B@51CNBP @>72'O70==O, 7>:@5<0 ?@02>2>3> <5=B0;VB5BC, ?@02>2>W 

:C;PBC@8, <>@0;P=8E 70A04 ?@020. "0:8< G8=><, <V6 7030;P=>287=0=8<8 

?@8=F8?0<8 V <>@0;P=8<8 70A040<8 ?@020 VA=Cє BVA=89 270є<>72'O7>:. �57=0==O 

?@02>70AB>A>2F5<, >A>1;82> AC4><, 7030;P=>?@02>28E ?@8=F8?V2, =5@>7C<V==O 

<>@0;P=8E :0B53>@V9, I> ;560BP 2 >A=>2V ?@020 7030;><, <>65 ?@8725AB8 C 

=5AB0=40@B=V9 A8BC0FVW 4> CE20;5==O =5A?@0254;82>3> @VH5==O. #E20;5==O 

@VH5==O ?@8 70AB>AC20==V 0=0;>3VW ?@020 28<030є 2V4 ?@02>70AB>A>2G>3> >@30=C 

=5 ?@>AB> 28:>@8AB0==O B5@<V=V2 «7030;P=>?@02>2V B0 7030;P=>287=0=V ?@8=F8?8 

?@020», 0 9 2<>B82>20=>3> ?>OA=5==O ?@8G8=8 WE 70AB>AC20==O. 

/:I> 25AB8 <>2C ?@> 30;C752V ?@8=F8?8, B> 4;O 3>A?>40@AP:>3> 

AC4>G8=AB20 287=0G0;P=8<8 є ?@8=F8?8 3>A?>40@AP:>3> ?@020.  

�0@B> ?>3>48B8AO 7 �.�. �>4F5@:>2=8< 2 B><C, I> ?>G8=0NG8 7 :V=FO XIX 

AB>;VBBO 5:>=><V:0 AB0;0 ?>B@51C20B8 ?C1;VG=>-?@02>28E >1<565=P, O:V 

?>:;8:0=V 70157?5G8B8 AB01V;P=VABP V  ?>@O4>: C 3>A?>40@AP:V9 AD5@V. � FP><C 

70FV:02;5=V, ?5@54CAV<, A0<V >48=8G=V AC1'є:B8 3>A?>40@N20==O, 5D5:B82=VABP 

O:8E =5<>6;820 2 C<>20E 5:>=><VG=>W 0=0@EVW, 70A8;;O <>=>?>;V7<C V 2V4ACB=>ABV 

GVB:8E ?@028; 3@8 2 5:>=><VFV. "0:8< G8=><, 3>A?>40@AP:5 ?@02>, I> 

CA?04:>2C20;> =>@<8 B>@3>2>3> (:><5@FV9=>3>) ?@020, 28ABC?8;> =>28< O:VA=8< 

I01;5< C @53C;N20==V 5:>=><VG=>W 4VO;P=>ABV. "0:0 O:VABP 28=8:;0 7024O:8 =5 

BV;P:8 >A>1;82V9 A?5FV0;V70FVW ?@820B=>?@02>28E (F82V;P=>-?@02>28E) =>@< 

AB>A>2=> C<>2 ?@>D5AV9=>W 3>A?>40@AP:>W 4VO;P=>ABV, 0;5 V C 72'O7:C 7 B0:8< 

O28I5<, O: =0?>2=5==O 0:BV2 3>A?>40@AP:>3> 70:>=>402AB20 ?C1;VG=>-?@02>28<8 

=>@<0<8. �>є4=0==O ?@820B=>?@02>2>3> V ?C1;VG=>-?@02>2>3> @53C;N20==O 
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5:>=><VG=8E 2V4=>A8= @>18BP 3>A?>40@AP:5 ?@02> =>28< V=AB@C<5=B0;P=8< 

CB2>@5==O<.  V2=>206=89 AB0= B0:>3> CB2>@5==O 7 @V7=>A?@O<>20=8<8 

5;5<5=B0<8 4>AO30єBPAO 7024O:8 ?V4?>@O4:C20==N 3>A?>40@AP:>-?@02>28E =>@< 

є48=V9 <5BV – ?>1C4>2V 5D5:B82=>W 5:>=><V:8189. 

/: 2:07Cє �.�. �5;O=528G, C ACG0A=88̆ ?5@V>4 ?@>1;5<0B8:0 ?@8=F8?V2 

3>A?>40@AP:>3> ?@020 O: :5@V2=8E 70A04, I> 287=0G0NBP E0@0:B5@ ?@02>2>3> 

@53C;N20==O 2V4?>2V4=8E 2V4=>A8=, =0 @V2=V >:@5<8E =0C:>28E 4>A;V465=P =5 

7=08̆H;0 28A2VB;5==O, E>G0 B0:0 =5>1EV4=VABPє >G5284=>N, >A:V;P:8 2 ACG0A=8E 

C<>20E ?@8=F8?8 ?@020 =01C20NBP A0<>ABV8̆=>3> @53C;OB82=>3> 7=0G5==O V 

A;C3CNBP >A=>2>N ?@02>70AB>AC20==O, 2 B><C G8A;V V 4;O 70?>2=5==O ;0:C= C 

70:>=>402AB2V. �2B>@:0 28E>48BP 7 B>3>, I> ?@8=F8?0<8 3>A?>40@AP:>3> ?@020 є, 

=0A0<?5@54, :>=AB8BCFV8̆=V =>@<8 O: 28EV4=V =0G0;0, O:V :>=:@5B87CNBPAO 2 

3>A?>40@AP:><C ?@02V: ?@8=F8? 25@E>25=AB20 ?@020 (AB. 8 �>=AB8BCFVV̈), 

70157?5G5==O 70E8ABC 2AVE AC1'є:BV2 3>A?>40@N20==O B0 A>FV0;P=>V̈ A?@O<>20=>ABV 

5:>=><V:8 (AB. 13 �>=AB8BCFVV̈), 5:>=><VG=>V̈ 1030B><0=VB=>ABV (AB. 15 �>=AB8BCFVV̈), 

?@02>2>3> ?>@O4:C 2 #:@0V̈=V (AB0BBO 19 �>=AB8BCFVV̈), 70E8AB :>=:C@5=FVV̈ C 

?V4?@8є<=8FP:V8̆ 4VO;P=>ABV, =54>?CI5==O 7;>26820==O <>=>?>;P=8< 

AB0=>28I5< =0 @8=:C, =5?@02><V@=>3> >1<565==O :>=:C@5=FVV̈ B0 

=54>1@>A>2VA=>V̈ :>=:C@5=FVV̈, 70E8AB ?@02 A?>6820GV2 (AB. 42 �>=AB8BCFVV̈)190.  

�030;>< ?>3>46Cє<>AO 7 B8<, I> �>=AB8BCFVO #:@0W=8 ?>28==0 A;C3C20B8 

>@Vє=B8@>< 4;O 287=0G5==O ?@8=F8?V2 3>A?>40@AP:>3> ?@020.  07>< 7 B8<, 

?@8=F8?8 25@E>25=AB20 ?@020 B0 ?@02>2>3> ?>@O4:C 2 #:@0W=V, 7 >G5284=VABN, 

<0NBP 7030;P=>?@02>289 E0@0:B5@. �> 30;C7528E ?@8=F8?V2 3>A?>40@AP:>3> 

?@020 A;V4 2V4=>A8B8 BV, O:V: 0) <0NBP 5:>=><VG=89 7<VAB; 1) A?@O<>20=V =0 

70157?5G5==O 10;0=AC ?@820B=8E V=B5@5AV2 AC1’є:BV2 3>A?>40@N20==O B0 

?C1;VG=8E V=B5@5AV2. �-?><V6 :>=AB8BCFV9=8E ?@8=F8?V2 4> B0:8E =0;560BP:  

?@8=F8?  70157?5G5==O 70E8ABC 2AVE AC1'є:BV2 3>A?>40@N20==O B0 A>FV0;P=>V̈ 

A?@O<>20=>ABV 5:>=><V:8 (AB. 13 �>=AB8BCFVV̈); 

189 �>4F5@:>2=89 �.�. �>A?>40@AP:5 ?@02>. C.12-15. 
190 �5;O=528G �.�. �:07. ?@0FO. !. 114-115. 



 121 

?@8=F8? 5:>=><VG=>V̈ 1030B><0=VB=>ABV (AB. 15 �>=AB8BCFVV̈); 

?@8=F8? 70E8ABC :>=:C@5=FVV̈ C 3>A?>40@AP:V9 4VO;P=>ABV (AB. 42 

�>=AB8BCFVW); 

?@8=F8? 70E8ABC ?@02 A?>6820GV2 (B0< A0<>).  

�.�. �CH=O: 725@B0є C203C =0 G0A>2V 0A?5:B8 70AB>AC20==O 0=0;>3VW ?@020, 

O:V 70;560B8<CBP 2V4 B>3>, ?@> 70AB>AC20==O O:8E ?@8=F8?V2 ?@020 945BPAO. /:I> 

<>20 945 ?@> 2=CB@VH=P> 2;0AB82V ?@02C 9>3> 7030;P=V ?@8=F8?8, B>, 2 A8;C 

WE=P>3> DC=40<5=B0;P=>3> E0@0:B5@C B0:V ?@8=F8?8 =V18 =5 7’O2;ONBPAO V =5 

7=8:0NBP, 2>=8 2 ?52=><C A5=AV 2VG=V. �=H0 A?@020 – ?@8=F8?8 :>=:@5B=VH>3> 

E0@0:B5@C, 70:@V?;5=V 2 ?52=><C =>@<0B82=><C 0:BV, O:V 2 ?52=89 <><5=B <>6CBP 

7’O28B8AO G8 7=8:=CB8 ?@8 2=5A5==V 7<V= 4> 70:>=>402AB20 C 72’O7:C 7 ?5@53;O4>< 

CO2;5=P ?@> 70A048 2V4?>2V4=>W AD5@8 ?@020 G8 45@6028191. # 72’O7:C 7 F8< 

22060є<>, I> 2 ACG0A=8E @50;VOE B@820NG>W 2V9=8 B0 ?5@A?5:B828 ?>2>є==>3> 

2V4=>2;5==O CO2;OєBPAO, I> =02545=89 28I5 ?5@5;V: ?@8=F8?V2 3>A?>40@AP:>3> 

?@020 =5>1EV4=> 4>?>2=8B8 I5 B0:8<8, O::  

?@8=F8? ?V4B@8<:8 =0FV>=0;P=>3> B>20@>28@>1=8:0 7 C@0EC20==O< 

<V6=0@>4=>-?@02>28E 7>1>2’O70=P #:@0W=8, B0  

?@8=F8? =54>?CI5==O 3>A?>40@AP:8E 72’O7:V2 7 45@602>N-03@5A>@>< 

(45@602>N->:C?0=B><).  

�0@5HBV, ?@8=F8?>2> 206;828<8 4;O V=AB8BCBC 0=0;>3VW є 287=0G5=V C 

AB0BBV 3 &82V;P=>3> :>45:AC 7030;P=V 70A048 F82V;P=>3> 70:>=>402AB20: 

1) =5?@8?CAB8<VABP A202V;P=>3> 2B@CG0==O C AD5@C >A>18AB>3> 68BBO 

;N48=8; 

2) =5?@8?CAB8<VABP ?>7102;5==O ?@020 2;0A=>ABV, :@V< 28?04:V2, 

2AB0=>2;5=8E �>=AB8BCFVєN #:@0W=8 B0 70:>=><; 

3) A2>1>40 4>3>2>@C; 

4) A2>1>40 ?V4?@8є<=8FP:>W 4VO;P=>ABV, O:0 =5 701>@>=5=0 70:>=><; 

5) AC4>289 70E8AB F82V;P=>3> ?@020 B0 V=B5@5AC; 

191 �CH=O: �.�. �8B0==O 4VW ?@020 2 G0AV ?@8 ?>4>;0==V ?@>30;8= C 70:>=>402AB2V. &9BDVO V CD4>F<>4 
CD46B;A46EF64. 2014. №4. !.13  
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6) A?@0254;82VABP, 4>1@>A>2VA=VABP B0 @>7C<=VABP. 

/: 2:07Cє �.!. �>235@B, ?5@5;VG5=V 7030;P=V 70A048 01> ?@8=F8?8 =5 

AB0=>2;OBP 28G5@?=>3> V̈E ?5@5;V:C B0 ?>:@820NBP @V7=V 70 >1AO3>< <0A828 

?@820B=8E 2V4=>A8=. �>?@8 F5 AB0BBO 3 &� #:@0V̈=8 <0є 28@VH0;P=5 7=0G5==O C 

ACG0A=V8̆ ?@820B=>?@02>2V8̆ A8AB5<V, 7>:@5<0 ?@02>@>7C<V==O, 70:>=>B2>@5==O, 

?@02>70AB>AC20==O B>I>. �5;8:5 7=0G5==O 4;O DC=:FV>=C20==O 2AVєV̈ A8AB5<8 

?@820B=>3> ?@020 <0є >1’є:B82V70FVO ?@8=F8?V2 A?@0254;82>ABV, 4>1@>A>2VA=>ABV 

B0 @>7C<=>ABV. �>-?5@H5, 2>=8 0:C<C;N20;8 2 A>1V =5 ;8H5 =02545=V 28I5 

70A048, 0 8̆ V=HV ?@8=F8?8 F82V;P=>3> ?@020. �>-4@C35, 70AB>AC20==O 2AVE V=H8E 

?@8=F8?V2 F82V;P=>3> ?@020 =5 ?>28==> ?@82>48B8 4> =5A?@0254;82>3>, 

=5@>7C<=>3> B0 =54>1@>A>2VA=>3> @57C;PB0BC (=0?@8:;04, AB. 627 &� #:@0V̈=8 

707=0G0є >1<565==O ?@8=F8?C A2>1>48 2>;V 28<>30<8 @>7C<=>ABV B0 

A?@0254;82>ABV). �>-B@5Bє, A0<5 FV ?@8=F8?8 є =5>4<V==>N ACB=VABN ?@020 B0 

?V4B25@46CNBP 8̆>3> ?@8@>4=5 ?>E>465==O192.   

# AC4>2V9 ?@0:B8FV B0:>6 287=0єBPAO DC=40<5=B0;P=5 7=0G5==O ?@8=F8?V2, 

70:@V?;5=8E C AB0BBV 3 &� #:@0W=8. "0:, C ?>AB0=>2V 2V4 18.06.2024 @. C A?@02V № 

910/97/22 �5@E>2=89 !C4 2:0702: «";C<0G5==O O: AB0BBV 3 &� #:@0W=8 7030;><, 

B0: V ?C=:BC 6 G0AB8=8 ?5@H>W AB0BBV 3 &� #:@0W=8, A2V4G8BP, I> 7030;P=V 70A048 

(?@8=F8?8) F82V;P=>3> ?@020 <0NBP DC=40<5=B0;P=89 E0@0:B5@ 9 V=HV 465@5;0 

?@02>2>3> @53C;N20==O, =0A0<?5@54 0:B8 F82V;P=>3> 70:>=>402AB20, <0NBP 

2V4?>2V40B8 7<VABC 7030;P=8E 70A04.  

&5, 7>:@5<0, ?@>O2;OєBPAO 2 B><C, I> 7030;P=V 70A048 (?@8=F8?8) є ?> A2>W9 

ACBV =>@<0<8 ?@O<>W 4VW» (?C=:B8 8.59-8.60)193. 

%?@0254;82VABь є 28@VH0;P=>N C 287=0G5==V ?@020 O: @53C;OB>@0 

ACA?V;P=8E 2V4=>A8=, >4=8< V7 9>3> 7030;P=>;N4AP:8E 28<V@V2. # B5>@VW ?@020 

@>73;O40NBP C B@P>E 0A?5:B0E: D>@<0;P=><C, 7<VAB>2=><C B0 ?@>F54C@=><C.  

�A=>2=0 V45O HBD@4?ьABV̈ ECD4698?<6BEFV – 4> >4=0:>2>3> A;V4 AB028B8AP 

>4=0:>2>. �>=0 ?@8ACB=O 2 A0<><C ?>=OBBV ?@020, O:5 70 A2>єN ?@8@>4>N є 

 �>235@B �.!. �:07. ?@0FO. !. 164. 
193 �>AB0=>20 �5@E>2=>3> !C4C 2V4 18.06.2024 C A?@02V № 910/97/22. URL: 

https://verdictum.ligazakon.net/document/119896204 (40B0 725@=5==O 01.11.2024). 
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=>@<0B82=8< O28I5<. !0<5 ?@02> 740B=5 28:>=C20B8 @>;P =570FV:02;5=>V̈ >A>18, 

O:0 28@VHCє :>=D;V:B8, I> 28=8:0NBP <V6 ;N4P<8. �>=> <0є 45<>=AB@C20B8 

A9GC9D98:9AVEFP (59;EFBDBAAVEFP) B0 CBE?V8B6AVEFP O: ?@8 EF6BD9AAV, B0: V ?@8 

;4EFBEG64AAV ?@028;. �V=V<0;P=>N C<>2>N A?@0254;82>ABV є 701>@>=0 A202V;;O. 

# ?@02>2V8̆ AD5@V D>@<0;P=0 A?@0254;82VABP 2BV;NєBPAO 2 ?@8=F8?V HBD@4?PABV̈ 

DV6ABEFV.  

З@VEFB6A4 ECD4698?<6VEFь 2BV;NєBPAO 2 B0:><C 7030;P=><C ?@8=F8?V 

?@020, O: ?@>?>@FV8̆=VABP. �0 2;CG=8< 28A;>2>< #;P?V0=0, A?@0254;82VABP – F5 

=57<V==5 V ?>ABV8̆=5 ?@03=5==O =040B8 :>6=><C =0;56=5 8̆><C ?@02>. �<VAB>2=0 

A?@0254;82VABP 28<030є, 7>:@5<0, ?@>?>@FV8̆=>ABV N@848G=>V̈ 2V4?>2V40;P=>ABV 

2G8=5=><C ?@02>?>@CH5==N, CAB0=>2;5==O V 48D5@5=FVN20==O ?C1;VG=>-

?@02>28E >1<565=P 70;56=> 2V4 :>=:@5B=8E >1AB028=, I> 7C<>2;NNBP V̈E=є 

70?@>20465==O, CAB0=>2;5==O V 70AB>A>2C20==O A?@0254;828E B0 5D5:B82=8E 

D>@< ?5@5@>7?>4V;C ACA?V;P=>3> 4>E>4C 7 <5B>N 70157?5G5==O 4>1@>1CBC 2AVE 

3@><04O=.  

�DBF98GDA4 ECD4698?<6VEFь 28<030є 4>45@60==O ?@>F54C@=8E ?@028;, 

A?@O<>20=8E =0 70157?5G5==O A?@0254;82>ABV @57C;PB0BC, =570;56=> 2V4 V=H8E 

>1AB028=. �0?@8:;04, ?V4 G0A AC4>G8=AB20 2>=0 7C<>2;Nє B0:V ?@028;0: =5 <>6=0 

1CB8 AC445N C 2;0A=V8̆ A?@02V; :>6=0 AB>@>=0 ?>28==0 1CB8 28A;CE0=>N; AC44O 

<0є 28O2;OB8 =5C?5@5465=VABP (157AB>@>==VABP); ?@>F5A ?>28=5= 1CB8 ?C1;VG=8< 

B0 V=194.  

�5B0;P=C E0@0:B5@8AB8:C ?@8=F8?C A?@0254;82>ABV 402 �5@E>2=89 !C4 C 

?>AB0=>2V 2V4 30.09.2021 № 922/3928/20: «!?@0254;82VABP – >4=0 7 >A=>2=8E 70A04 

?@020, є 28@VH0;P=>N C 287=0G5==V 9>3> O: @53C;OB>@0 ACA?V;P=8E 2V4=>A8=, 

>4=8< V7 7030;P=>;N4AP:8E 28<V@V2 ?@020. �0728G09 A?@0254;82VABP @>73;O40NBP 

O: 2;0AB82VABP ?@020, 28@065=C, 7>:@5<0, 2 @V2=><C N@848G=><C <0AHB01V 

?>254V=:8 9 C ?@>?>@FV9=>ABV N@848G=>W 2V4?>2V40;P=>ABV 2G8=5=><C 

?@02>?>@CH5==N» (?C=:B 4.1  VH5==O �>=AB8BCFV9=>3> !C4C #:@0W=8 2V4 

02.11.2004 № 15-@?/2004).  

194 �030;P=0 B5>@VO ?@020: �V4@CG=8:. �0 703. @54. �.�. �>7N1@8. !.71. 
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!?@0254;82VABP O: >48= V7 DC=40<5=B0;P=8E ?@8=F8?V2 ?@020, O:89 

70:;045=> 157?>A5@54=P> 2 7<VABV ?@020, 2 B8E ?@02>2V4=>A8=0E D>@<>N O:8E є 

?@02>, ?5@5410G0є 3>B>2=VABP 2@0E>2C20B8 V=B5@5A8 V=H8E AB>@V=, =5 7;>26820B8 

A2>W<8 ?@020<8 =0 H:>4C W<, 4>B@8<C20B8AO @V2=>ABV 2 ?>;>65==V CG0A=8:V2 

?@02>2V4=>A8=. 

�B65 70 A2>єN N@848G=>N A8;>N ?@8=F8? A?@0254;82>ABV є D0:B8G=> 

V<?5@0B82=>N =>@<>N ?@020 (=>@<>N 2V4E8;5==O 2V4 O:>W =54>?CAB8<5), O:0 

?>@O4 7 =>@<0<8 F82V;P=>3> ?@020 =0;568BP 4> <5E0=V7<C @53C;N20==O 

F82V;P=8E ?@02>2V4=>A8=. 

%>G0 B0:0 :0B53>@VO, O: A?@0254;82VABP, є >FV=>G=8< ?>=OBBO< B0 <0є 

2;0AB82VABP 7<V=N20B8 A2>є 7<VAB>2=5 =0?>2=5==O 70;56=> 2V4 @V7=8E, O: 

>1'є:B82=8E, B0: V AC1'є:B82=8E >1AB028=, >G5284=8< є B5, I> 70AB>AC20==O 

B0:>3> ?@8=F8?C C 287=0G5==V @>7<V@C 718B:V2 C 283;O4V C?CI5=>W 283>48 

2V4?>2V40є <5BV B0 FV;O< B0:>W <V@8 2V4?>2V40;P=>ABV O: 2V4H:>4C20==O 718B:V2, 0 

B0:>6 C=5<>6;82;Nє >B@8<0==O 70?>4VN20G5< 718B:V2 ?5@5203 2V4 A2>W 

=54>1@>A>2VA=>W (?@>B8?@02=>W) ?>254V=:8» (?C=:B8 112, 114-116)195. 

� C ?>AB0=>2V 2V4 10.04.2024 @. № 927/330/23 �5@E>2=89 !C4 2:0702: 

«�0728G09 A?@0254;82VABP @>73;O40NBP O: 2;0AB82VABP ?@020, 28@065=C, 7>:@5<0, 

2 @V2=><C N@848G=><C <0AHB01V ?>254V=:8 9 C ?@>?>@FV9=>ABV N@848G=>W 

2V4?>2V40;P=>ABV 2G8=5=><C ?@02>?>@CH5==N. 

# AD5@V @50;V70FVW ?@020 A?@0254;82VABP ?@>O2;OєBPAO, 7>:@5<0, C @V2=>ABV 

2AVE ?5@54 70:>=><, 2V4?>2V4=>ABV 7;>G8=C V ?>:0@0==O, FV;OE 70:>=>402FO V 

70A>10E, I> >18@0NBPAO 4;O WE 4>AO3=5==O (?.78)196. 

�>25@B0NG8AP 4> 287=0G5=8E 28I5 284V2 A?@0254;82>ABV, 707=0G8<>, I> 

>G5284=> 7=0GCI>N 4;O FV;59 70AB>AC20==O 0=0;>3VW 3>A?>40@AP:8< AC4>< є 

D>@<0;P=0 A?@0254;82VABP – 4> >4=0:>2>3> A;V4 AB028B8AP >4=0:>2>. &5 

?>2=VABN A?V22V4=>A8BPAO 7 :5@V2=8< ?@8=F8?>< 70AB>AC20==O 0=0;>3VW ubi eadem 

195 �>AB0=>20 �5@E>2=>3> !C4C 2V4 30.09.2021 № 922/3928/20. URL: 
https://verdictum.ligazakon.net/document/100918610 (40B0 725@=5==O 01.11.2024).  
196 �>AB0=>20 �5@E>2=>3> !C4C 2V4 10.04.2024 @. № 927/330/23. URL: 
https://verdictum.ligazakon.net/document/118321196 (40B0 725@=5==O 01.11.2024). 
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legis ratio, ibi eadem legis dispositio. �BV<, D>@<0;P=0 A?@0254;82VABP є 1V;PH 

7=0GCI>N 4;O 0=0;>3VW 70:>=C, >A:V;P:8 A0<5 2 @0<:0E FP>3> 284C 0=0;>3VW 

74V9A=NєBPAO ?>@V2=O==O. �;O 0=0;>3VW 6 ?@020 ?5@H>@O4=5 7=0G5==O <0є 

7<VAB>2=0 A?@0254;82VABP, O:0 ?>2’O70=0 7 ?@>?>@FV9=VABN. ">6 A?@0254;825 

@VH5==O ?>28==> 1CB8 ?@>?>@FV9=8<, B>1B> B0:8<, I> =5 ?>:;040є =04<V@=>3> 

BO30@O =0 >A>1C.  

�A:V;P:8 A?@0254;82VABP є :0B53>@VєN <>@0;P=>-?@02>2>W A2V4><>ABV, 

707=0G0є �.�.  ><>2AP:0, B> <>6=0 7@>18B8 28A=>2>:, I> <>@0;P, <>@0;P=5 ?@02> 

<0є 1@0B8AO 4> C2038 ?V4 G0A 28@VH5==O ?8B0==O ?@> B5, G8 <0є >A>10 ?52=5 

N@848G=5 ?@02> G8 =5 <0є 9>3>. !?@0254;82VABP, @>7C<=VABP V 4>1@>A>2VA=VABP 

<>6CBP 1CB8 70:@V?;5=V 2 =>@<V 728G0є2>3> ?@020, 0 B><C 9 728G0є25 ?@02> <>65 

1CB8 70AB>A>20=5 AC4>< 4;O 28@VH5==O A?>@C197.  

)>4> 4>1@>A>2VA=>ABV, B> 7=0G=0 :V;P:VABP 4>A;V4=8:V2 2:07CNBP =0 B5, I> 

:0B53>@VO 4>1@>A>2VA=>ABV є <>@0;P=>-5B8G=>N B0 >FV=>G=>N, B><C =0<030B8AO 

6>@AB:> 287=0G8B8 V̈V̈ 2 70:>=V, 4>3>2>@V G8 @VH5==V AC4C ?@0:B8G=> =5<>6;82>, 0 

2 >:@5<8E 28?04:0E V =5 20@B>. �.�. �0:0;V=AP:0 =02>48BP >3;O4 ?>78FV9 

02B>@8B5B=8E 70@C1V6=8E 4>A;V4=8:V2 7 FP>3> ?@82>4C. "0:, =V<5FP:89 4>A;V4=8: 

Є. �@;VE 7 ?@82>4C 287=0G5==O ?>=OBBO 4>1@>A>2VA=>ABV 2:07C202: «I> B0:5 70 

=V<5FP:8< ?@02>< 7;>26820==O ?@02><, 2 O:8E 28?04:0E <0є <VAF5 ?>@CH5==O 

«Treu und Glauben», 01> «4>1@8E 728G0V̈2» – FP>3> <8 =0@07V =5 7=0є<> B><C, I> 

70:>= 7 FP>3> ?@82>4C =VG>3> =5 3>2>@8BP, <8 4V7=0є<>AO ?@> F5 BV;P:8 V7 AC4>28E 

@VH5=P G5@57 AB> @>:V2». �. �5;;5@ 2 @57C;PB0BV A2>3> 4>A;V465==O :0B53>@VV̈ 

4>1@>A>2VA=>ABV 4V8̆H>2 28A=>2:C, I> =572060NG8 =0 V̈V̈ «A?>:CA;82C ?@>AB>BC», 

4>1@>A>2VA=VABP є =52;>28<8< ?>=OBBO<. �0 5B8G=C ?@8@>4C 4>1@>A>2VA=>ABV 

?>A8;02AO V ?@>D5A>@ �. �;PF10E5@, O:88̆ ?8A02: «?8B0==O ?@> B5, G8 AC?5@5G8BP 

?52=88̆ A?>AV1 4V8̆ 4>1@V8̆ 240GV є ?8B0==O< 5B8G=>3> E0@0:B5@C»198.  

�>;>65==O ?@> 4>1@C A>2VABP C ?@02V 1C;> >1’є:B>< 282G5==O O: 

4>@52>;NFV9=8E, B0: V ACG0A=8E CG5=8E. "0:, =0?@8:;04, �.�. �>28FP:89 

197  ><>2AP:0 �.�. #:@0W=AP:5 F82V;P=5 ?@02>. �030;P=0 G0AB8=0: �:045<VG=89 :C@A: ?V4@CG=8:. !.27. 
198 �0:0;V=AP:0 �.�. �>1@>A>2VA=VABP V @>7C<=VABP 2 F82V;VAB8G=V8̆ :>=F5?FVV̈ 74V8̆A=5==O B0 70E8ABC AC1’є:B82=8E 
F82V;P=8E ?@02. �VEA<> !&'' «�#І». #B?VFB?B7VO. %BJVB?B7VO. #D46B. �8?CA: 3 (11) 2011. !. 173. 
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?@8A2OB82 FP><C 282G5==N @>1>BC «�@8=F8? 4>1@>W A>2VABV 2 ?@>5:BV 

7>1>2'O70;P=>3> ?@020». �0 9>3> 4C<:C, «4>1@0 A>2VABP (bona fides, Treu und 

Glauben), 70 5B8<>;>3VG=8< 7<VAB><, ?@8E>2Cє 2 A>1V B0:V 5;5<5=B8, O:: 7=0==O 

?@> V=H>3>, ?@> 9>3> V=B5@5A8; 7=0==O, ?>2’O70=5 7 2V4><>N 4>1@>78G;82VABN; 

5;5<5=B 4>2V@8, C?52=5=VABP, I> <>@0;P=V 70A048 >1V3C 15@CBPAO 4> C2038, I> 2V4 

=8E 28E>48BP :>65= C A2>W9 ?>254V=FV»199.  

�B65, <>6=0 4V9B8 28A=>2:C, I> ?@8=F8? 4>1@>A>2VA=>ABV – F5 

=5>1EV4=VABP 1C4P-O:>3> AC1'є:B0 ?@02>2V4=>A8= ?V4 G0A 28:>@8AB0==O A2>WE ?@02 

V 28:>=0==O A2>WE >1>2'O7:V2 4>B@8<C20B8AO ?@02 V 70:>==8E V=B5@5AV2 V=H8E 

CG0A=8:V2 ?@02>2V4=>A8=. � >A=>2V AC<;V==>ABV ;560BP B0:V :@8B5@VW, O: 

?@02482VABP, ;>O;P=VABP ?> 2V4=>H5==N 4> >B>GCNG8E, ?>2030 4> ?@020, 2V@=VABP 

7>1>2'O70==O< 7 1>:C AC1'є:B0 F8E 7>1>2'O70=P. !0<5 2>=8 є 3>;>2=8<8 

5;5<5=B0<8 2 ?>254V=FV AB>@V= ?@02>2V4=>A8=. �@8=F8? 4>1@>A>2VA=>ABV 

A2V4G8BP ?@> =0O2=VABP C AC1'є:BV2 ?@020 ?A8E>;>3VG=> CA2V4><;5=>W ?>78FVW, 

2=CB@VH=P>3> @>7C<V==O ?52=>3> @V2=O ?>254V=:8. 

!?>G0B:C ґ@C=BCNG8AP =0 AC1'є:B82=><C :@8B5@VW, ?@8=F8? 

4>1@>A>2VA=>ABV ?>H8@82 AD5@C A2>єW 4VW V =0 <>@0;P=C, >1'є:B82=C AB>@>=C. � F8E 

?>78FV9 9>3> 287=0G0NBP O: 5B8G=C =>@<C, I> 2V4>1@060є 2 A>1V BV CO2;5==O ?@> 

<>@0;P V <>@0;P=VABP, O:V ?0=CNBP C 40=V9 A8AB5<V ?@020, 45@602=><C CAB@>W, 

=0FVW, ACA?V;P=8E 2V4=>A8=0E, C @0<:0E 4V;>2>3> >1>@>BC. �>;>2=0 <5B0 

>1'є:B82=>3> 5;5<5=B0 ?@8=F8?C 4>1@>A>2VA=>ABV – 70157?5G8B8 A?V22V4=>H5==O 

10;0=AC ?@820B=8E V=B5@5AV2 AC1'є:BV2 V <>@0;V, I> VA=CNBP ?>70 F8<8 V=B5@5A0<8 

V =5 70;560BP 2V4 WE=P>W 2>;V. 

�>1@>A>2VA=VABP є >4=VєN 7 >A=>2>?>;>6=8E 70A04 F82V;P=>3> 

70:>=>402AB20 B0 V<?5@0B82=8< ?@8=F8?>< I>4> 4V9 CAVE CG0A=8:V2 F82V;P=8E 

?@02>2V4=>A8= (?C=:B 6 G0AB8=8 1 AB0BBV 3 &82V;P=>3> :>45:AC #:@0W=8). 

�>1@>A>2VA=VABP – F5 2V4?>2V4=VABP 4V9 CG0A=8:V2 F82V;P=8E ?@02>2V4=>A8= 

?52=><C AB0=40@BC ?>254V=:8, O:89 E0@0:B5@87CєBPAO G5A=VABN, 2V4:@8BVABN, 

199 �>28F:89 �.�. �@8=F8? 4>1@>9 A>25AB8 2 ?@>5:B5 >1O70B5;PAB25==>3> ?@020. �9EFA<> �D4:84AE>B7B CD464, 
<;84649@O=   . �<A469DB@. �5B@>3@04, 1916. № 6. !. 65. 
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?>203>N V=B5@5AV2 V=H>W AB>@>=8 4>3>2>@C 01> 2V4?>2V4=>3> ?@02>2V4=>H5==O. 

">1B> F82V;P=89 >1>@>B ґ@C=BCєBPAO =0 ?@57C<?FVW 4>1@>A>2VA=>ABV B0 G5A=>ABV 

CG0A=8:V2 F82V;P=8E 2V4=>A8=, O:V 2?@02V @>7@0E>2C20B8 A0<5 =0 B0:C ?>254V=:C 

V=H8E CG0A=8:V2, I> 2V4?>2V40B8<5 707=0G5=8< :@8B5@VO< B0 CO2;5==O< ?@> G5ABP 

V A>2VABP. "0:89 28A=>2>: 28:;045=> C ?>AB0=>2V �5;8:>W �0;0B8 �5@E>2=>3> 

!C4C 2V4 07.09.2022 C A?@02V № 910/16579/20200. 

�@8 74V9A=5==V A2>WE ?@02 >A>10 7>1>2'O70=0 CB@8<C20B8AO 2V4 4V9, O:V 

<>3;8 1 ?>@CH8B8 ?@020 V=H8E >AV1. �5 4>?CA:0NBPAO 4VW >A>18, I> 2G8=ONBPAO 

7 =0<V@>< 70240B8 H:>48 V=HV9 >A>1V, 0 B0:>6 7;>26820==O ?@02>< 2 V=H8E 

D>@<0E (G0AB8=0 B@5BO AB0BBV 13 &� #:@0W=8). 

�>AB0=>20 �5@E>2=>3> !C4C 2V4 22.02.2024 C A?@02V № 464/7832/21 <VAB8BP 

?@02>289 28A=>2>: ?@> B5, I> «7;>26820==O ?@02>< V 28:>@8AB0==O ?@820B=>-

?@02>2>3> V=AB@C<5=B0@VN 2AC?5@5G 9>3> ?@87=0G5==N ?@>O2;OєBPAO 2 B><C, I>: 

>A>10 (>A>18) «28:>@8AB>2C20;0/28:>@8AB>2C20;8 ?@02> =0 7;>»; =0O2=V 

=530B82=V =0A;V4:8 (@V7=>3> ?@>O2C) 4;O V=H8E >AV1 (=530B82=V =0A;V4:8 O2;ONBP 

A>1>N ?52=89 AB0=, 4> O:>3> ?>B@0?;ONBP V=HV AC1'є:B8, G8W ?@020 157?>A5@54=P> 

?>2'O70=V 7 ?@020<8 >A>18, O:0 =8<8 7;>26820є; F59 AB0= =5 704>2>;P=Oє V=H8E 

AC1'є:BV2; 4;O 74V9A=5==O =8<8 A2>WE ?@02 =5 28AB0G0є ?52=8E D0:BV2 B0/01> C<>2; 

=0AB0==O F8E D0:BV2/C<>2 157?>A5@54=P> 70;568BP 2V4 4V9 V=H>W >A>18; V=H0 

>A>10 <>65 ?5@51C20B8 C :>=:@5B=8E ?@02>2V4=>A8=0E 7 F8<8 >A>10<8, O:V 

«?>B5@?0NBP» 2V4 7;>26820==O =5N ?@02><, 01> =5 ?5@51C20NBP); 2@0E>2CєBPAO 

?@02>289 AB0BCA >A>18 />AV1 (>A>10 ?5@51C20є C ?@02>2V4=>A8=0E V O: WE CG0A=8: 

<0є CO2;5==O =5 ;8H5 ?@> >1AO3 A2>WE ?@02, 0 V ?@> >1AO3 ?@02 V=H8E CG0A=8:V2 

F8E ?@02>2V4=>A8= B0 ?>@O4>: WE =01CBBO B0 74V9A=5==O; >A>10 =5 2?5@H5 

?5@51C20є C F8E ?@02>2V4=>A8=0E 01> FV ?@02>2V4=>A8=8 є B@820;8<8, 01> 2>=0 є 

CG0A=8:>< 9 V=H8E 0=0;>3VG=8E ?@02>2V4=>A8=)» (?C=:B 52)201. 

200 �>AB0=>20 �5;8:>W �0;0B8 �5@E>2=>3> !C4C 2V4 07.09.2022 C A?@02V № 910/16579/20. URL: 
https://verdictum.ligazakon.net/document/107140913 (40B0 725@=5==O 01.11.2024). 
201 �>AB0=>20 �5@E>2=>3> !C4C 2V4 22.02.2024 C A?@02V № 464/7832/21. URL: 
https://verdictum.ligazakon.net/document/117206372 (40B0 725@=5==O 01.11.2024). 
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�FV=NNG8 4><V@=VABP ?@8?8AC G0AB8=8 B@5BP>W AB0BBV 13 &� #:@0W=8, 

�5@E>2=89 !C4 28A=Cє ?@> B5, I> «2:070=0 =>@<0 ?@020 <0є =0 <5BV AB8<C;N20B8 

CG0A=8:V2 F82V;P=8E ?@02>2V4=>A8= 4> 4>1@>A>2VA=>3> B0 @>7C<=>3> 74V9A=5==O 

A2>WE F82V;P=8E ?@02 C 2AVE WE ?@>O20E, є 70E>4><, A?@O<>20=8< =0 7<VF=5==O 

70A04 F82V;P=>-?@02>2>3> @53C;N20==O, >A:V;P:8 :>65= 7>1>2'O70=89 2G8=OB8 4VW 

157 ?>AO30==O =0 ?@020 V A2>1>48 V=H8E ;N459. 

�0B53>@VO «4>1@>A>2VA=VABP» є >A=>2>?>;>6=>N 2 @>7<56C20==V =0;56=>3> 

74V9A=5==O F82V;P=8E ?@>F5AC0;P=8E ?@02 V 7;>26820==O B0:8<8 ?@020<8. 

�>1@>A>2VA=VABP A;V4 @>73;O40B8 O: 2;0AB82VABP, I> ?5@5410G0є 28:>@8AB0==O 

F82V;P=8E ?@>F5AC0;P=8E ?@02 28:;NG=> 70 WE ?@87=0G5==O< B0 є >4=VєN 7 C<>2 

28:>=0==O 70240=P F82V;P=>3> AC4>G8=AB20, >A:V;P:8 2>=0 є @53C;OB>@>< 

ACA?V;P=8E 2V4=>A8=»202. 

�@V< B>3>, �5@E>2=89 !C4 707=0G02, I> >4=VєN V7 >A=>2>?>;>6=8E 70A04 

F82V;P=>3> 70:>=>402AB20 є 4>1@>A>2VA=VABP V 4VW CG0A=8:V2 F82V;P=8E 

?@02>2V4=>A8= <0NBP 1CB8 4>1@>A>2VA=8<8. ">1B> 2V4?>2V40B8 ?52=><C 

AB0=40@BC ?>254V=:8, I> E0@0:B5@87CєBPAO G5A=VABN, 2V4:@8BVABN V ?>203>N 

V=B5@5AV2 V=H>W AB>@>=8 4>3>2>@C 01> 2V4?>2V4=>3> ?@02>2V4=>H5==O. "><C 

?@02>?>@O4>: =5 <>65 70;8H0B8 ?>70 @50:FVєN 4VW, O:V E>G V =5 ?>@CHCNBP 

:>=:@5B=8E V<?5@0B82=8E =>@<, 0;5 є >G5284=> =54>1@>A>2VA=8<8 B0 72>4OBPAO 

4> 7;>26820==O ?@02><203. 

!C4>20 ?@0:B8:0 2:07Cє =0 B5, I> ?@8=F8? 4>1@>A>2VA=>ABV <>65 

@>73;O40B8AO C H8@>:><C V C 2C7P:><C @>7C<V==V. # H8@>:><C @>7C<V==V <5B>N 

?@8=F8?C 4>1@>A>2VA=>ABV є >B@8<0==O @57C;PB0BC, O:89 1C45 287=0=89 

AB>@>=0<8 O: ?@89=OB=89 (4>AO3=5==O :>=A5=ACAC) V =5 AC?5@5G8B8<5 

7030;P=>287=0=8< AB0=40@B0< <>@0;P=>ABV B0 <>@0;V. # 2C7P:><C @>7C<V==V 

4>1@>A>2VA=VABP – F5 =54>?CI5==O 7;>26820==O ?@02><.  

202 �>AB0=>20 �5@E>2=>3> !C4C 2V4 07.02.2024 C A?@02V № 490/1981/21. URL: 
https://verdictum.ligazakon.net/document/117179819 (40B0 725@=5==O 01.11.2024). 
203 �>AB0=>20 �5;8:>W �0;0B8 �5@E>2=>3> !C4C 2V4 03.07.2019 № 369/11268/16-F. URL: 
https://verdictum.ligazakon.net/document/83482786 (40B0 725@=5==O 01.11.2024). 
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$>7C<=VABь O: <>@0;P=0 :0B53>@VO, AB>A>2=> ?@020 B0:>6 <0є >FV=>G=C 

E0@0:B5@8AB8:C. �V4 @>7C<=8<8 4VO<8 @>7C<VNBP BV, O:V 2G8=5=V >A>1>N 01> 

3@C?>N >AV1, I> 2>;>4VNBP B8<8 A0<8<8 28<>30<8, 7 =0;56=8< @V2=5< V=B5;5:BC, 

>A2VB>N V 68BBє28< 4>A2V4><, =5>1EV4=8< 4;O FP>3>. "5@<V= «@>7C<=VABP» 

VAB>@8G=> 28=8: 2 0=3;>A0:A>=AP:V9 A8AB5<V ?@020. �3V4=> 7 0=3;V9AP:8< ?@02>< 

«@>7C<=0 ;N48=0» (reasonable man) – F5 «728G09=89 3@><04O=8=, O:>3> V=>4V 

=07820NBP «;N48=>N 7 02B>1CA0»204. 

�@028;> @>7C<=>ABV, 2?5@H5 @>7@>1;5=5 2 0=B8B@5ABV2AP:V9 ?@0:B8FV !(� 

V >B@8<0;> ?>BV< 70AB>AC20==O 2 1030BP>E ?@02>28E A8AB5<0E, 7>:@5<0 9 

0=B8<>=>?>;P=><C 70:>=>402AB2V Є!. !CB=VABP «?@028;0 @>7C<=>ABV» 1C;0 

AD>@<C;P>20=0 V 2V4>1@065=0 �5@E>2=8< AC4>< !(� 2 1911 @. C @VH5==V C A?@02V 

Standart Oil New Jersey v.tJ.S., 73V4=> 7 O:8< 70:>= (5@<0=0 A;V4 B;C<0G8B8 =0 

:>@8ABP 701>@>=8 ;8H5 B8E >1<565=P, O:V <>6=0 :;0A8DV:C20B8 O: «=5@>7C<=V» 

73V4=> 7 ?@8=F8?0<8 7030;P=>3> ?@020205. 

 >7C<=VABP AC1’є:B0 ?5@5410G0є >13@C=B>20=VABP, ;>38G=VABP, 

CA2V4><;5=VABP B0 4>FV;P=VABP 8̆>3> ?>254V=:8.  >7C<=>N ?@88̆=OB> 22060B8 

?>254V=:C >A>18, O:I> 2>=0 є @57C;PB0B>< CA2V4><;5==O A>FV0;P=>-5:>=><VG=>V̈ 

>1AB0=>2:8, 2 O:88̆ 7=0E>48BPAO >A>10.  

�0 2V4<V=C 2V4 4>1@>A>2VA=>ABV, I> є E0@0:B5@8AB8:>N A>2VABV ;N48=8, 

>1BO65=>V̈ 01> =5 >1BO65=>V̈ 7=0==O< ?@> <>6;825 70?>4VO==V H:>48 V=HV8̆ >A>1V, 

@>7C<=VABP E0@0:B5@87Cє >1'є:B82=C AB>@>=C 4V8̆ >A>18. �@8 28@VH5==V ?8B0==O 

?@> @>7C<=VABP 4V8̆, I> ?V4;O30NBP >FV=FV, FV 4VV̈ ?>@V2=NNBPAO 7 5B0;>==8<8 

4VO<8 A5@54=P>V̈ ;N48=8. � O:I> 28O2;OєBPAO, I> 2>=8 <5=H :>@8A=V 01> 1V;PH 

H:V4;82V 4;O 707=0G5=>V̈ 2 70:>=V >A>18, =V6 4VV̈ 2 BV8̆ 65 A8BC0FVV̈ @>7C<=>V̈ ;N48=8, 

22060єBPAO, I> 28<>38 @>7C<=>ABV 4>B@8<0=> =5 1C;>.  

�@8=F8? @>7C<=>ABV 2 ?@02V >7=0G0є 2V4?>2V4=VABP ?>254V=:8 V=482V40 

A>FV0;P=><C 4>A2V4C, CA2V4><;5=VABP, 2<>B82>20=VABP 9>3> 4VO=P.  >7C<=V 4VW 

204 Elizabeth A. Martin. Oxford Dictionary of Law. Oxford, 1997. P. 383. 
205 Standard Oil Company of New Jersey et al., Appts., V. United States. URL: 
https://www.law.cornell.edu/supremecourt/text/221/1 (40B0 725@=5==O 01.11.2024). 
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FV;5A?@O<>20=V, B8?>2V V 2 FP><C A5=AV =>@<0;P=V 4;O 40=>3> ACA?V;PAB20. 

�V4?>2V4=> 4> ?@8=F8?C @>7C<=>ABV, =0?@8:;04, 7>1>2'O70==O ?>28==V 

28:>=C20B8AO «2 @>7C<=89 AB@>:» (O:I> B>G=89 AB@>: WE=P>3> 28:>=0==O =5 

?5@5410G5=89 V =5 <>65 1CB8 287=0G5=89 70 C<>20<8 :>=:@5B=>3> 7>1>2'O70==O); 

:@548B>@ 2?@02V «70 @>7C<=C FV=C» 4>@CG8B8 28:>=0==O 7>1>2'O70==O B@5BV9 >A>1V 

70 @0EC=>: =5=04V9=>3> 1>@6=8:0; :@548B>@ ?>28=5= 268B8 «@>7C<=8E 70E>4V2» 

I>4> 7<5=H5==O 718B:V2, 70?>4VO=8E 9><C =5A?@02=8< 1>@6=8:><, V B.4. �A=CNBP 

9 V=HV 28?04:8, =0?@8:;04, ?V4 G0A @>73;O4C AC4>< ?8B0==O ?@> :><?5=A0FVN 

<>@0;P=>W H:>48, :5@CNG8AP ?@8=F8?>< @>7C<=>ABV, >FV=NNG8 >1AB028=8, 70 

O:8E ?>7820G 707=0202 <>@0;P=8E 01> DV78G=8E AB@0640=P, AC4 <>65 =5 ABO3C20B8 

7028I5=V AC<8, ?5@2VA=> 287=0G5=V ?>7820G5<. 

�=0;V7 ?@0:B8:8 28@VH5==O A?>@V2 3>A?>40@AP:8<8 AC40<8 2:07Cє =0 B5, I> 

AC48 =5 =0<030NBPAO AD>@<C;N20B8 7030;P=5 287=0G5==O @>7C<=>ABV.  

"0:, =0?@8:;04, C ?>AB0=>2V 2V4 29.08.2023 № 902/1144/22 �5@E>2=89 !C4 

2:0702: «�;O ?@820B=>3> ?@020 0?@V>@V є ?@8B0<0==>N B0:0 70A040 O: @>7C<=VABP. 
 >7C<=VABP E0@0:B5@=0 B0 2;0AB820 O: 4;O >FV=:8/2@0EC20==O ?>254V=:8 CG0A=8:V2 

F82V;P=>3> >1>@>BC, B;C<0G5==O <0B5@V0;P=8E ?@820B=>-?@02>28E =>@<, I> 

74V9A=NєBPAO ?@8 28@VH5==V A?>@V2. !C48 ?5@H>W B0 0?5;OFV9=>W V=AB0=FVW є 

AC40<8 2AB0=>2;5==O, 4>A;V465==O B0 7'OAC20==O ?8B0=P ?@> D0:B8, V A0<5 2>=8 

<>6CBP 2AB0=>2;N20B8 >1AB028=8 A?@028, ?@89<0B8, 4>A;V46C20B8 B0 =04020B8 

>FV=:C 4>:070<. �0 2V4<V=C 2V4 AC4V2 ?5@H>W B0 0?5;OFV9=>W V=AB0=FV9, �5@E>2=89 

!C4 є AC4>< >FV=:8 ?@020, 0 =5 2AB0=>2;5==O D0:BV2. �<?5@0B82=8< ?@8?8A>< 

G0AB8= 4@C3>W-B@5BP>W AB0BBV 300 ��� #:@0W=8 ?5@5410G5=>, I> C AC4V :0A0FV9=>W 

V=AB0=FVW =5 ?@89<0NBPAO V =5 @>73;O40NBPAO 28<>38, I> =5 1C;8 ?@54<5B>< 

@>73;O4C 2 AC4V ?5@H>W V=AB0=FVW. !C4 :0A0FV9=>W V=AB0=FVW =5 <0є ?@020 

2AB0=>2;N20B8 01> 22060B8 4>2545=8<8 >1AB028=8, I> =5 1C;8 2AB0=>2;5=V C 

@VH5==V 01> ?>AB0=>2V AC4C G8 2V4E8;5=V =8<8» (?C=:B 8.17.2)206. 

206 �>AB0=>20 2V4 29.08.2023 № 902/1144/22. URL: https://verdictum.ligazakon.net/document/113203851 (40B0 
725@=5==O 01.11.2024). 
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�@8=F8? @>7C<=>ABV, B0: A0<>, O: V V=HV ?@8=F8?8, 28ABC?0є ?52=8< 

7>2=VH=V< AB0=40@B><, O:8< :5@CєBPAO AC4, ?@89<0NG8 @VH5==O, 7>:@5<0, C 

?>@O4:C 0=0;>3VW. �>4=>G0A, <V6 ?@8=F8?>< @>7C<=>ABV V 0=0;>3VєN VA=Cє V 

72>@>B=V9 72'O7>:, 0 A0<5: 70AB>A>2CNG8 0=0;>3VN, AC48 A?@02;ONBP 2?;82 =0 

@>728B>: V CB>G=5==O AB0=40@BC @>7C<=>ABV. &5 ?@>O2;OєBPAO, 7>:@5<0, 2 B0:8E 

0A?5:B0E:  

- :>;8 N@848G=V ?@>1;5<8 28=8:0NBP C =>28E AD5@0E, O:->B >=;09=-

?;0BD>@<8 G8 HBCG=89 V=B5;5:B, AC48 28:>@8AB>2CNBP 0=0;>3VN, I>1 @>7H8@8B8 

:>=F5?FVN @>7C<=>ABV; 

- @>7C<=VABP 70 A2>єN ACBBN є 3=CG:8< AB0=40@B><, 0;5 0=0;>3VO 4>?><030є 

?V4B@8<C20B8 ?>A;V4>2=VABP ?@02>28E ?V4E>4V2;  

- @>7C<=VABP 70;568BP 2V4 :>=B5:ABC, 0 0=0;>3VO 70157?5GCє 3=CG:VABP, 

=5>1EV4=C 4;O B;C<0G5==O AB0=40@BC 2 @V7=8E A8BC0FVOE, >4=>G0A=> 70157?5GCNG8 

>1’є:B82=VABP ?@02>28E @VH5=P.  

�V4B0: 0=0;>3VO 4>?><030є 710;0=AC20B8 2V4:@8B89 E0@0:B5@ @>7C<=>ABV 7 

=5>1EV4=VABN ?5@5410GC20=>ABV ?@02>28E @57C;PB0BV2.  

�@8=F8?8 4>1@>A>2VA=>ABV, @>7C<=>ABV B0 A?@0254;82>ABV ?>H8@NNBPAO 

=0 2AV 3>A?>40@AP:>-?@>F5AC0;P=V ?@02>2V4=>A8=8 B0 2 ?>2=V9 <V@V @>7:@820NBPAO  

?@8 E0@0:B5@8AB8FV 4VO;P=>ABV A0<>3> AC4C. !C4 =5 BV;P:8 ?>28=5= 28@>1;OB8 

A2>N ?@02>2C ?>78FVN C A?@02V =0 WE=V9 >A=>2V, 0;5 9><C A0<><C, =0A0<?5@54, 

<0NBP 1CB8 ?@8B0<0==V <>@0;P=VABP, ?>2030 4> ;N48=8, 2V4?>2V40;P=VABP 70 

CE20;5=5 @VH5==O. 

�@8=F8?8 A?@0254;82>ABV, 4>1@>A>2VA=>ABV V @>7C<=>ABV є ?@>O2>< 

:0B53>@V9 A?@0254;82>ABV, 4>1@>A>2VA=>ABV V @>7C<=>ABV O: ACBV ?@020 7030;><. 

�@8=F8? 4>1@>A>2VA=>ABV є >4=8< V7 70A>1V2 CB@8<0==O AB>@V= 2V4 7;>26820==O 

A2>W<8 ?@020<8. �A=>2=5 ?@87=0G5==O FP>3> ?@8=F8?C 210G0єBPAO 2 =040==V 

AC44O< 1V;PH5 <>6;82>AB59 7'OA>2C20B8 2 ?>2=><C >1AO7V D0:B8G=V >1AB028=8 

A?@028 V, =0A0<:V=5FP, 2AB0=>28B8 >1'є:B82=C VAB8=C. �030;>< 7<VAB F8E 

?@8=F8?V2 (A?@0254;82>ABV, 4>1@>A>2VA=>ABV V @>7C<=>ABV) ?>;O30є 2 B><C, I> 

B5:AB8 70:>=V2, ?@02>G8=V2 B0 WE 70AB>AC20==O AC1'є:B0<8 F82V;P=8E 
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?@02>2V4=>A8= <0NBP 1CB8 =0;56=8<8 V A?@0254;828<8 B0 2V4?>2V40B8 

7030;P=>287=0=8< =>@<0< >1>@>BC B0 =>@<0< 70:>=C (?@02>20 ?>78FVO, 28:;045=0 

C ?>AB0=>2V >1'є4=0=>W ?;0B8 �5@E>2=>3> !C4C �0A0FV9=>3> 3>A?>40@AP:>3> AC4C 

2V4 06.12.2019 C A?@02V №910/353/19)207.  

�>A;V465==O AC4>2>W ?@0:B8:8 2:07Cє =0 B5, I> AC48 H8@>:> 725@B0NBPAO 

4> 70A04 A?@0254;82>ABV, 4>1@>A>2VA=>ABV 9 @>7C<=>ABV, >4=0: =5 2 :>=B5:ABV 

70AB>AC20==O 0=0;>3VW ?@020.   

"0:, C ?>AB0=>2V 2V4 01.06.2021 C A?@02V № 910/12876/19 �5;8:0 �0;0B0 

�5@E>2=>3> !C4C 7@>18;0 28A=>2:8 I>4> A?V22V4=>H5==O A2>1>48 4>3>2>@C V 

B0:8E 70A04 F82V;P=>3> 70:>=>402AB20, ?5@5410G5=8E AB0BB5N 3 &� #:@0W=8, O: 

A?@0254;82VABP, 4>1@>A>2VA=VABP, @>7C<=VABP: «!2>1>40 4>3>2>@C, O: >4=0 7 

?@8=F8?>28E 70A04 F82V;P=>3> 70:>=>402AB20, є <565N 70:>=>402G>3> 2B@CG0==O 

C ?@820B=V 2V4=>A8=8 AB>@V=. �>4=>G0A AB>@>=8 2 4>3>2>@V <>6CBP 2V4ABC?8B8 2V4 

?>;>65=P 0:BV2 F82V;P=>3> 70:>=>402AB20 V 2@53C;N20B8 A2>W 2V4=>A8=8 =0 

2;0A=89 @>7AC4, :@V< 28?04:V2, :>;8 B0:89 2V4ABC? =5<>6;8289 2 A8;C ?@O<>W 

2:07V2:8 0:B0 70:>=>402AB20, 0 B0:>6 O:I> 2V4=>A8=8 AB>@V= @53C;NNBPAO 

V<?5@0B82=8<8 =>@<0<8. 

�V4?>2V4=> AB>@>=8 =5 <>6CBP 2@53C;N20B8 A2>W 2V4=>A8=8 (287=0G8B8 

270є<=V ?@020 B0 >1>2'O7:8) C A?>AV1, O:89 AC?5@5G8BP VA=CNG><C ?C1;VG=><C 

?>@O4:C, ?>@CHCє ?>;>65==O �>=AB8BCFVW #:@0W=8, =5 2V4?>2V40є 7030;P=8< 
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