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1. Incepraliito NpUCBSIY€HO KOMIJIEKCHOMY AOCJIIPKEHHIO IPABOBUX NIPO6JIEM 3aCTOCYBAHHS iHCTUTYTY aHAJIOTI] B
rOCIOJAPChKOMY CYJOUYMHCTBI. 3’9COBaHO, 10 CY4aCHE FOCMOAAPChKE XKUTTS € Iy)Ke TMHAMIYHUM,
XapaKTePU3y€EThCS IOCTIMHUM BUHMKHEHHSIM HOBUX I'OCITOAAPChKYX BiJTHOCUH, ITPY LIbOMY 3aKOHO/IaBYe
PeryJIoBaHHS BifICTa€ BiJl IPaKTUYHUX NOTPeO. 32 TAKUX YMOB IOPUIMYHA aHAJIOTiSI BUCTYIIA€ 3aCOO0M BilHAIEHHS
6aslaHCy MK CIIPUSIHHSM iHHOBALiSIM Ta 3a0€3I1eYE€HHSIM CTabiIbHOCTI i MOCIIiZOBHOCTI IPAaBOBOTO PETYJIIOBAHHS. Y
Iyceprauii BUAisieHo Pi3Hi piBHI po3yMiHHs aHasorii 3aesxHo Bin cdepu ii 3acTocyBanns: (1) aHasoris sk
KOMIIOHEHT iHTeJIeKTy; (2) aHaJIoris K 0COOJIMBICTb I0PUAUMYHOIO MUCJIEHHS 3arajioM; (3) aHasoris 5K TUIl

MipKyBaHHSI B IPABOBill CHCTEMU 3arajlbHOTO IIPaBa; (4) aHAJIOTIs SIK IHCTUTYT KOHTUHEHTAJIbHOI IIPAaBOBOi CUCTEMH,



Ta BU3HAYEHO KJIIOYOBI XapaKTePUCTUKY aHAJIOTIi Ha KOKHOMY 3 PiBHIB. BU3Ha4eHO i cucTeMaTU30BaHO CIIiJIbHI Ta
BiIMiHHI PMCH aHAJIOTii y CUCTEMI 3arajibHOTO IIpaBa Ta KOHTUHEHTAJIbHIN [IPaBOBil cucTtemi. PO3riasHyTo
BMKOPHUCTaHHSI aHaJIOrii 1714 Ljijiell IpaBOBOrO PEryJIl0BaHHSI HOBUX CUTYyalill Ta pepOpMyBaHHS 3aKOHOJIaBCTBA Ha
NPUKJIaJIi BUPIlIEHHS CIIOPIB, TIOB’I3aHUX 3 BipTyaJIbHUMU aKTUBAaMU (KPUIITOAKTUBAMU). BU3HAY€HO OCHOBHI
aCIeKTU BIUIMBY aHAJorii Ha e(peKTUBHICTb TOCIIOJAPChKOTO CYAOYMHCTBA. 3'1COBAHO, 110 YMOBOIO 3aCTOCYBaHHS
AHaJIOTi] € HAasIBHICTb MPOTAJIVH Y IIPaBi, IPOraJIMHY B IIPaBi BiAMEKOBAHO Bif] IOPUIUYHOI KOJIi3ii Ta TOMUJIKY Y
npasi. [IpoBefeHo Knacu@ikaliio IpaBoOBUX IPOTajvH LUISIXOM BUiTIEHHS BUAIB TAKUX [IPOTaJIMH 38 HU3KOIO
KpUTEPIiiB, BU3HAYEHO BiIMiHHOCTI MiXX 3BUYaliHOIO [IPOTAJIMHOIO (JIAKYHOIO) Ta 3aKOHOJABYMM YIIYIEHHSIM.
BcTraHOoBIEHO, 10 3aCTOCOBYIOYM aHAJIOTIIO, CY, 3TiHCHIOE CaMe NOI0JIaHHS TPOTaJINHY, TOZi SIK YCYHEHHS
[IPOTJINHY € BUKJIIOYHOIO [TPEPOraTMBOIO 3aKOHOABLIS. BU3HaHHS MOJKJIMBOCTI YCYHEHHS [IPOTaJIUH CYIOM €
HEeJIOLi/IbHUM, OCKiJIbKY: a) IIPaKTHKa HaBiTh BepxoBHoro Cyzny He € MOCif0BHOW; 6) BUPILIEHHS CYJJOM KOHKPETHO]
CIIPaBU 3a QHAJIOTI€I0 HE 3aBX[U yCyBa€e HEOOXiJHICTb BUIIPABJIEHHS HEIOJIIKiB IPABOBOTO PETYII0BAHHS
3aKOHOaBlLeM. BrusHaueHo, 1110 TeopeTUyHa KOHLeN1isi 6e31porajbHOCTi IIpaBa (3 OIJIsSIAy Ha Jii0 MPUHLIKAITY
BEPXOBEHCTBA [1PaBa) He BUKJIIOYA€ CUTYallill HEBPEryJbOBAHOCTI IIEBHUX CYCII/IbHUX BiJHOCUH KOHKPETHUMU
[IPaBOBMMHU HOPMaMH, 110 06YMOBJIIO€ HEOOXiHICTh 3aCTOCYBaHHS aHaorii. OGrpyHTOBaHO, 10 Cy6'eKTaMu
3aCTOCYBaHHSI aHaJIOTii 3aKOHY € SIK CY], TaK i iHIIi Cy0'eKTH TPaB03aCcTOCYyBaHHS (30KpeMa, TPeTeNChKUM CY,
MIXKHApOIHUM KOMEPLiHUI ap6iTpa), 0AHaK 3aCTOCYBaHHS aHaJIorii cyJjaMu Ta iHIUMU Cy0O’€KTaMU Mae pi3Hy
[IPaBOBY IPUPOJY Ta [IPABOBi HACIIKYU. AHAJIOTIIO BiMEKOBAHO Bif] pO3LIMPIOBAJIBHOIO TJYMa4€HHS [TPAaBOBUX
HOPM, Cy6CUIiapHOTO 3aCTOCYBaHHS [TPAaBOBUX HOPM Ta npenenenTy. CUCTeMaTH30BaHO BiMIHHOCTI MiX
IIPELIeJEHTOM B CUCTEMI 3arajlbHOTO IpaBa Ta IPUIUYHOIO aHAJIOTi€I0 B KOHTUHEHTATIBHOMY ITpaBi. JloCigkeHo
NO/IiOHICTb MPABOBIAHOCHH SK KJIIOUOBY YMOBY 3aCTOCYBaHHSI aHaJIorii 3aKoHy. BcTaHoBsI€HO, 110 MifXif, MO0
BM3HAYEHHS MOIiGHOCTI IIPABOBiTHOCHH, 3TiHO 3 SIKUM IOAiOHICTD CJIifI OL[iHIOBATH 32 3MiCTOBUM, CY0'€KTHUM Ta
06'eKTHUM KpUTEPisIMU, € GOPMaTbHUM, a [Ii KPUTEPil — HeIOCTAaTHIMU, KOJIM iX HAsIBHICTh HE TIOSICHIOETHCS, a
IIPOCTO KOHCTaTyeThcsl. Cama 110 cobi CXOXICTh He IO0SICHIOE, YOMY YMOBUBIJL 32 aHAJIOTIEI0 € pallioHAJIbHO
[epEeKOHIUBUM. [IpONOHYEThCS BUKOPUCTOBYBATH pallioHAIbHY MOJIEJIb 3aCTOCYBAHHS aHAJIOTI, 3riJHO 3 SIKOIO
MIPaBUJIO CJIiJ 3aCTOCOBYBATHU [10 CIIPABY, SIKIIO, i TIIBKY SKIIO, [TiICTABXA 3aCTOCYBAHHS [1€PEBAXKAIOTD I1iICTABU
HE3aCTOCYBaHHS. BU3BHAYE€HO CUCTEMY ITPABOBUX IIPUHLIMIIIB, SKi MAIOTh TOJIOBHE 3HAYEHHS [1J151 3aCTOCYBAHHS
aHasiorii npasa: (I) 3araJibHONIPaBOBUMI IPUHLMI BEPXOBEHCTBA MIPaBa, i NepenyciM Taka Moro CKIafioBa, K NIPUHLUI
paBoBOi Bu3HaYeHOCTi; (II) MpMHUMIN rOCMOAAPChKOTO MTpaBa K rajy3eBi IPUHLMIN: IPUHIUI 3a0€31e4eHHS
3aXUCTY BCiX Cy0'€KTiB rOCIIOIapIOBAHHS Ta COLiaJIbHOI CIIPSIMOBAHOCTI €KOHOMIKY; ITPUHIIMII €KOHOMIYHOI
6araTOMaHITHOCTI; IPMHLMII 3aXMCTY KOHKYPEHILil y FOCIIOJapChKiil AisiIbHOCTI; MPUHLMI T TPUMKU
HalliOHAJIbHOTO TOBAPOBUPOOHMKA 3 YPaxXyBaHHSIM MIKHApOAHO-TIPABOBUX 3000B’3aHb YKpaiHU; IPUHLIAIL
HeJOMyLIeHHS FOCNOAAPChKUX 3B'3KiB 3 J€P>KaBOI0-arpecopom (Iep>kaBoro-okynantom); (IIT) saranpHi 3acanu
LIMBiZIbHOTO 3aKOHOJIABCTBA, Bu3HaueHi crarreto 3 LK Ykpainu, nepenyciMm cripaBenivBicThb, JOOPOCOBICHICTD i
PO3YMHICTb. JIOCIIiI>KEHO 3BOPOTHIN 3B'S1I30K MK IIPUHIIMIIOM PO3YMHOCTI i aHaJIOTi€l0 a caMe, 3aCTOCOBYIOUU

aHaJIOI‘iIO, Cyau CIIpaBJIAIOTH BIIJIMB HA PO3BUTOK i YTOYHEHHAI CTaHOAPTY pOBYMHOCTi.

2. The thesis is dedicated to a comprehensive study of the legal issues surrounding the application of analogy in
commercial litigation. The author argues that modern commercial life is highly dynamic, characterized by the
constant emergence of new commercial relationships, while legislative regulation often lags behind practical
needs. In these conditions, legal analogy serves as a tool to balance the promotion of innovation with the stability
and consistency of legal regulation. The dissertation identifies different levels of analogy depending on its field of
application: (1) analogy as a component of intelligence; (2) analogy as a characteristic of legal reasoning in general;
(3) analogous reasoning in the common law system; and (4) analogy as an institute in the continental legal system.
Key characteristics of analogy are defined at each of these levels. The study outlines and systematizes the
similarities and differences in the application of analogy within the common law and continental law systems. It
explores the use of analogy for regulating novel situations and reforming legislation, using disputes over virtual
assets (crypto assets) as an example. The main aspects of analogy's impact on the efficiency of commercial
litigation are defined. The dissertation establishes that the application of analogy requires the presence of legal



gaps and distinguishes these gaps from legal conflicts and errors. It provides a classification of legal gaps according
to different criteria, and highlights differences between ordinary gaps (lacunae) and legislative omissions. It argues
that while courts use analogy to address these gaps, filling them remains the exclusive prerogative of the
legislature. Recognizing that courts can fill such gaps is deemed impractical because (a) even the Supreme Court’s
practices are inconsistent, and (b) resolving a case through analogy does not eliminate the need for legislative
correction of legal deficiencies. The theoretical concept of a “no-gaps” doctrine (considering the principle of the
rule of law) does not preclude the possibility of situations in which specific legal norms do not cover certain social
relationships, thus necessitating the use of analogy. The dissertation identifies a system of legal principles that are
essential for applying legal analogy: (I) the general legal principle of the rule of law, particularly the principle of
legal certainty; (II) the principles of commercial law, including the protection of all business entities, the social
orientation of the economy, economic diversity, the protection of competition in business activity, support for
domestic producers considering Ukraine’s international obligations, and the prohibition of business relations with
an aggressor state; and (III) the general principles of civil law, especially fairness, good faith, and reasonableness, as
defined in Article 3 of the Civil Code of Ukraine. The study examines the interrelationship between the principle of
reasonableness and analogy: by using analogy, courts influence the development and refinement of the standard of
reasonableness. When legal issues arise in new areas such as online platforms or artificial intelligence, courts use
analogy to extend the concept of reasonableness. While reasonableness is inherently a flexible standard, analogy
helps maintain consistency in legal approaches. Since reasonableness depends on context, analogy provides
flexibility for interpreting the standard across different situations, while ensuring objectivity in legal decisions.
Thus, analogy balances the open nature of reasonableness with the need for predictable legal outcomes.
Differences between analogy and judicial discretion are systematized, and the study argues for the feasibility of
using analogy in procedural law.
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dopma ByacHOCTI: Jlepxasna

Cdepa ynpaBitiHHS: MinictrepcTBo ocBiTH i HayKu YKpainu

InenTudikarop ROR:

CeKTop HayKH: YHIBEpCUTETCHKUI

VIII. 3ak1104Hi BiZOMOCTI

Biacue IpizBume Im's I1o-6aTbKOBI Kosasnb Ipuna QesopisHa

TOJIOBH pajgu

Biacue IpizBume Im's I1o-6aTbKOBI Koganb Ipuna QesjopisHa

TOJIOBYIOYOTO Ha 3acCiiaHHi

BiamoBigabHUH 32 MiZTOTOBKY Conobyt Onpra CepriiBHa

00JIIKOBHX JOKYMEHTIB

PeecTpartop YkpIHTEI



KepiBHuk Bigginy YKpIHTEI, mpo €
BiZITIOBiZAIBHUM 3a peecTpallilo HayKoBoi IOpuenko TeTsHa AHaTosiiBHA

IisiIbHOCTI




