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311l ICHEHO KOMIUIEKCHE AOCTIIKEHHSI TEOPETUKO-IIPABOBUX ACMEKTIB MpaBa
Ha CIOPOTUB SIK (GOPMH PEATbHOTO HAPOJOBIAANA. ABTOPKOI pO3pOOJIEHO Ta
OOTPYHTOBAHO HOBI TEOPETUKO-KOHIIENTyaIbHI TOJIOKEHHS I0J0 TpaHcgopmariii
dbopm peamizarii mpaBa Ha CHOPOTHB Y KOHTEKCTI 3HIMCHEHHS peasbHOTrO
HApOJIOBIIAIIA, iX 3MICTy, CYCIIUIBHOTO MPU3HAYECHHS Ta MPABOBHX HACHIJKIB JJIs
nepkaBu 1 cycniibcTBa. KpiM TOro, y aucepTaliiiHOMY JOCIIPKEHHI HaJlaHO
TEOPETUYHE MIATPYHTS [JIsi TPOIMO3UIIA 00 BIOCKOHAJICHHS HAI[lOHAIBHOTO
3aKOHOJIABCTBA 3 OKPECIICHUX MTUTaHb.

BusiBiieHo OCHOBHI MpaBoBi acnekT (cy0’ekT, ajapecaT, yMOBU peasi3allii)
npaBa Ha CIIPOTUB Ta OOTPYHTOBAHO HOT0 MINKAUCIUILUTIHAPHE MOTPAKTYBAHHS Yepe3
JOCIIJIKEHHS TOHSTTS, T€HE3H, OCHOBHHUX MOJITUKO-ITPABOBUX XapaKTEPUCTHK.

Peanizamis npaBa Ha CIIPOTHUB 3aBXk/AH OPIEHTOBAHA HA IHCTUTYTHU JEP>KaBHOL
Biaau. KoHuentyalbHO came B IIbOMY JUJISi aBTOPKU MOJISATae KOHMIIKT Aep>KaBH 1
CyCHibCTBa, (OpMHU BTUICHHS SKOrO JIKaTh B IUIONMIMHI peai3ailii mpaBa Ha
CIIPOTHB sIK (hOPMU 3MIMCHEHHS pealbHOT0 HApOIOBIAII.

ABTOpKa OOIpYHTOBY€ BH3HA4YEHHSI MpaBa Ha CIPOTUB SIK HEBIJ €MHOTO
MPUPOJIHOTO TpPaBa OKPEMOIo 1HJMBIA YW TPYNU 1HAUBIAIB NPOTUJISTH BIIaJl B
AKTUBHIN Y¥ MACHBHINA (OPMI COMIATBHO-TIOITUYHOTO MPOTECTY, OCHOBHOIO METOIO
SIKOTO € TrapaHTyBaHHS 1 30€peKEHHS 3aKOHHOCTI BJIAJIM 1 KOHCTUTYLIMHOCTI
nepkaBHOro yctpor. IIpociigkoBaHO mpolleC CTAHOBJICHHS (OPM pEaIbHOIo
HApOJOBJIAJA B ICTOpIi JIIOJICHKOI IMBUII3aLil  BiJ MpaBa OUIBIIOCTI Yy

JABHBOTPELIBKUX TMOJIicax, Marjae0yp3bKoro npaBa Ha CaMOBPSIyBaHHSI TEPUTOPIELO,



NPEICTaBHUIBKUX  (OpM, KIACHYHUX  PEBOJIOLIN, 30pOoMHMX  KOH(IIKTIB,
iMiTamifEIX (HOPM (CUMYIISIKPIB), COILIATBHO-TIONITUYHUX MPOTECTIB 10 GopM e-
BpSTyBaHHSI.

3’sCOBaHO, MI0 MOJITHUKO-MPABOBI MPaKTUKU 3A1MCHEHHS peaibHOro
HApOJOBIAAMA B YKpaiHl JEeMOHCTPYIOTh HE3PUIICTh MPABOBOI KYJIbTYPH
cycniabcTtBa (y TOMY 4ucii ¥ CcyO’ekTiB Biaau) Ta O€3MOPajHICTh MPaBOBUX
IHCTUTYIIH Yyepe3 iX NOJITU30BaHICTb.

ABTOpKOIO MIATBEp/IKEHAa HAyKoBa TiNOTe3a JOCHIJKEHHS: YUM BHUIIE
piBEHb MPABOCBIIOMOCTI TPOMAJSH, TUM MEHIIE MOXKJIMBOCTI MaHIIyJIIOBaTH HUMU
B IHTEpecax IHIIUX CYO’€KTIB 1 TUM OLIbIIE IIAHCIB y PEAJbHOTO HAPOMOBIAIISL
ctaTd €(pEeKTUBHUM COIllaJbHUM (EHOMEHOM, 10 OOyMOBJIIOE YCHIIIHICTh
JIEMOKpaTH3aliii NOJITUYHOI CUCTEMHU.

[IpoieMOHCTPOBAHO, 1110 KOHCTUTYIISIMU OUIBIIOCTI JIepKaB CBITY BU3HAHO,
M0 €IWHUM JDKEPEJIOM BJAJd € HapoJ 1 BHUKIIOYHUM MPaBOM HAPOAY €
BCTAHOBJICHHS Ta 3MiHa KOHCTUTyUiWHOTO naxy. [IpoTe ropuamuHa Hayka Ta
MDKIMCIMIUTIHAPHI JOCIIIIKCHHS TIpaBa Ha CIIPOTHUB TaK 1 HE HAIPAIIOBAIN €UHOTO
niaxoay o kinacudikaiii opm peanizailii mpaBa Ha CIIPOTHUB.

Uepes kopensIiio MiACTaB JJIg peaiizalii mpaBa Ha CHOPOTHUB 1 peallbHUX
nyomyHuX (GOopM CHCTEMaTH30BaHO ICHYroul Kiacudikamii ¢GopM peasbHOro
HApOAOBIA/JI Ta 3aIIPOMIOHOBAHO aBTOPCHKY TUIIOJIOTIIO X (opM. [IpononyeTscs
noain ¢dopMm peamizamii HapOAOBIAIAS 3a BIAKPUTICTIO peaizoBaHuUX (popMm
(mpuxoBaHi Ta BIAKPUTI) Ta 3a LUISIXaMHM peali3alii mpaBa Ha CHOPOTHB (IpsMi i
Henpsmi). Takox 1HaAUKaTOpamMu TUMHOJOTI3aIli GopM pearizaiii mpaBa Ha CIIPOTHB
BU3HAYeHI MeTa, (GopMH 1 dYacTtoTa NPOSIBY, MAacCIITaOHICTh HACIIJIKIB Ta
IHCTUTYLI1OHAJI3a1lisl pE3yJIbTATIB.

OOrpynToBaHO, 10 TpoTecT (K (opma peamizaiii mpaBa Ha CHPOTHUB) €
BUJIOM COLIAJIBHO-MOJITUYHOI y4YacTi 3 OIVIAy Ha MOJITUKO-IPAaBOBl ACIEKTH
nociipkeHHs. BiH Tak camo, sk 1 pemrta (opM CIpoTUBY, HAOyBa€e IBOX OCHOBHHX

dbopm: 1) HEHACHUJIBHUIBKMI CHOPOTHUB; 2) HACWIBHMUIBKANA crnpoTuB. s



HEHACWJIBHUIIBKOTO MpPHUTAMAaHHE 3aCTOCYBAHHS HECHUJIOBHX METOJIB BHUPAXKCHHS
CIPOTHBY.

JloBeneHo, 110 MpaBO Ha TNOBCTaHHS (PEBOJIONIIO) 3a3HAIO CYTTEBUX
TpaHchopmaiiii. BuzHaueHo, mo KiacMyHe PO3YMIHHS PEBOJIOLII TPaKTye ii sIK
CIIPOTHUB, IO 31ACHIOETHCS BIAHOCHO BCI€l MOJMITUYHOI CUCTEMHU 1 PEai3yeThCs K
MacoB€ TIOBCTaHHA 3 METOI0 3MiHM KOHCTUTYLIHHOTO TMOPSAJIKY MUISIXOM
dbopMyBaHHS 1 3aKpITUICHHS HOBOI BJIQJM Ta BUPIMIEHHS MUTAHHS BiMOBIIAIBLHOCTI
3MIHEHOI YIPaBIIHCHKOI €JITH, CTBOPEHHsI 1HCTUTYIIM YW BJIOCKOHAJIICHHS BIKE
ICHYIOUMX, SIKI O YMOXJIMBIIIOBAJIU €(PEKTUBHE 3aTyYEHHS TPOMASH 10 MOJITUYHOL
y4acTi B JMISUTBHOCTI JEprKaBW 31l 3MIHM Ha Kpallle MOJITHYHOI, eKOHOMIYHOT,
COILIIOKYJIbTYpHOI cucTeM. [IpaBo Ha MoBCcTaHHS (PEBOJIOLII0) MOXE PO3TISAATUCS
AK OFHE 3 HAMBaKJIMBIIINX MIPAaB, [0 BUIIMBAE 3 HAPOIHOTO CYBEPEHITETY.

3’scoBano, MmO cydacHi peomomii  XXI cTOmTTS 3a  CBOIMH
XapakTepUCTUKaMU 1 TMPABOBUMU  HACIIIKAMH €  COLIaJbHO-TIOJITUYHUMU
MpPOTECTaMH, 10 00YMOBJIEH1 HEE()EKTUBHICTIO JIEP>KaBHOI BIA/IH.

JloBeneno, 1m0 KpadHi ¢GopMu  peami3aiii MpaBa Ha  CIPOTHUB
TpaHC(HOPMYIOTHCSI B YHACTUHI CBOT'O CyCHIIBHOTO MpU3HAYeHHs. 30pOiiHI KOHPIIKTH
Ha0yBaroTh T1IOpUIHUX (OPM, TEPOPUCTUYHI aKTH TOJITU3YIOTHCS, a PEBOJIIOIIT BCE
OlnbIEe CXOXI Ha IMyOJiYHI COINIaJbHO-TIOMITHYHI MPOTECTH, METa SKUX — 3MiHa
MpaBJISTYMX e1IT NpU 30€peKEeHH] OCHOBHUX MPUHIUIIB Ta IHCTUTYTIB YIPABIIIHHS.

ABTOpKOIO 3apiKCOBaHO Ta JOBEJAEHO (haKT IMOM AKIIECHHS KpaiHiX (popm
MPOTECTIB y OIK €IEKTPOHHUX (HOPM CIPOTUBY Ta CUMYJIALIN peBostoiiil. [TpaBo Ha
cpoTuB (y TOMY YHMCJl ¥ TpaBO Ha CaMOBU3HAYEHHS) HAOyBa€ MaHIMYJISITUBHUX
dbopM 1 BHUKOPUCTOBYETHCS JEpKaBaMH CBITY JUisi (OPMYyBaHHS MPUKOPAOHHUX
KOH(DJIIKTHUX 30H 1 YyTPUMAaHHS BIUIMBY Ha IHIOlI JEp>KaBH, $KI HE 31aTH1
KOHTPOJIIOBaTH 1H(OpMAIIHHUN TPOCTIp, ACp>KaBHI KOPAOHU Ta IIUTICHICTh CBOIX
TEPUTOPIH.

BusBneno, mo 3a OCTaHHE AECATHIITTS NMUTAHHS PEabHOTO HApOJOBIAIJS
aKTyani3yBajocs B 3B’S13Ky 3 BAHUKHEHHSIM Ta aKTHBI3alll€0 HOTO HETUIIOBUX (HOopM

B YKpaiHi Ta CBIiTi: NOTOYHMX, SIK MPOLEAYPU €-IeMOKparTii (e-KOHCyJbTalli, e-



TOJIOCYBaHHS, €-METHUIlli, KpayJICOPCHHT), Ta eKCTpaJerajbHuX, SK CTUXIIHI
MaiiJlaHH, PEBOJIIOLII1, A€PKaBHI IEPEBOPOTH, CENAPATU3M, TEPOPU3M.

Biporigne icHyBaHHS B MpaKTHUKaX peaiizaiii peaJbHOTO HapoI0BIIAJIs
MPaBOBUX CHUMYJSIKPIB — SIBHIN, IO 3a CBOIMHU IUISIMH, 3MICTOM 1 HacliJKaMu
MPUHIIAIIOBO BIIPI3HSAIOTHCSA B TPAAUIIMHOTO iX po3ymiHHSA. B 1IbOMY KOHTEKCTI
aBTOPKOIO  3alpOTIOHOBAHO TMOJANBIIMM KPOKOM HANpaIlIOBaHHS IPaBOBHUX
MEXaHi3MiB 3a100iranHs CUMYJISKpHU3allii CyCiIbHUX BiTHOCHH.

VY naucepramifHOMy JOCHIIPKEHHI OKpECJICHO UUISIXM BJIOCKOHAJICHHS
pearbHOr0 HapojoBiaAAs B YKpaiHi. 3akoHOJABYE 3aKpIMUICHHS MEXaHI3MY
CHUCTEMH EJIEKTPOHHMX TICTHUIlIH, SKe Hece 13 cOOOK IMEBHUM 3aps]l MOTCHIIIHHUX
MO>KJIMBOCTEH JIeMOKpaTU3allii BIAMOBIAHOI KpaiHU, BOJHOYAC MAa€ pPE3yJIbTaTOM
MIJBUIIICHHS PIBHS JICTITUMHOCTI Jiep»KaBHOI Binaau. Ha 1yMKy aBTOpKH,
3aMmpoBaHKEHHS TaKOi CUCTEMH HAJa€ YITKUW CUTHAJ BiJ BIaJH I HACEIICHHS PO
Te, 110 BJaJa TENep IOTOBAa BUCIYXOBYBAaTH 1€l CyCNUIbCTBA Ta MiATPUMYBATH
HANUOUIbII MOMYJIAPHI Ta )KUTTE3AATHI MPONO3ULIT 3BUYANHUX JHOJEH.

3anponoHoBaHo 3akpinuT B KoHCTUTyMii YKpaiHM Ta Hal[lOHAJIbHOMY
3aKOHOJABCTB1 KJIIOYOBI (OpPMHU 1 HpaBOBI MEXaHI3MHU 31HCHEHHS PEaJbHOTO
HApOJOBIIAJIA, Cepel SKHUX MOXKIMBICTH 1HINIIOBAaHHS HApOJIOM YKpaiHu
000B’s13K0BUX pedepeHIyMiB (SIK BCEyKpPaiHChKUX, TaK 1 JOoKaabHUX). HeoOXigHuM €
HaJaHHS Hapoay YKpaiHM I@paBa CKacOBYBaTM CBOIM pIIIEHHSAM (pILLIEHHSIM
pedepenaymiB) Oyab-aKi HOpMaTUBHO-TIpaBoBi akTu BepxoBHoi Paaum Ta pimieHHs
OpraHiB MICIICBOTO CaMOBpSIyBaHHS. Y 3B’S3Ky 3 IuM crtartio 69 Konctutymii
VYkpainu 3anpomoHOBAHO JOMOBHUTH YaCTHHOIO JPYror0, 1€ CHif 3aKpiluTh
BUIIIEBKAa3aHEe MTPaBO HAPOY.

OOrpyHTOBaHa IMO3HULIIS, IO JIEBUM IHCTPYMEHTOM, SIKUA OJHOYACHO MOXE
3a0e3MeunT TPOMAIAH 3aco0aMu €(PEeKTUBHOTO Ta CIIBMIPHOTO BUKOPHUCTAHHS
peanbHOro HApOJOBIAA/s, B TOMY YMCII 3 METOIO 3aXHMCTY CBOIiX IpaB Ta CBOOO/, a
nepkaBy — 3aco0amu 3a0e3MeUeHHs peali3allii IpaB y KOHTEKCTI HApOJOBIAIs, €
rpoMajiIHChbKa OCBiTa. [i HeBij’eMHA CKIanoBa — IpaBoBa ocBiTa. lle noBruii 3a

4acoM Ta MacIITa0HUI 3a pecypcamu 1HCTPYMEHT, aje came IPpOMajsiHChbKa OCBITA



JI03BOJIUTH TIOCTYIIOBO, OPTaHiyHO Ta 0€3 MOTPACIHH MEPEeUTH Ha SKICHO HOBUH
pPiBEHb B3a€MOJIT AEPKABU 1 CYCIIJILCTBA. 3aNPOBAKEHHS TaKOi MOJEl B3a€MO/Iii
CTaHE 3alOpyKOK BHUCOKOI'O PIBHS CHIBBIANOBIIAJIBHOCTI JEp>KaBU 1 I'POMAJsH,
BIJIOBIJAIBHOCTI TPOMAJIIH 32 BCE, IO BiIOYBA€ThCSA B JIEpKaBl, 3aJy4EHOCTI iX
OUIBIIOCTI 10 MOJITUYHMX MPOLECIB, BUCOKOI MPaBOBOI KYJbTypH, OOI13HAHOCTI
1010 CBOiX IMpaB Ta 00OB’S3KiB, MEXaHI3MIB 1X 3aXMCTY Ta BIUIMBY Ha JIEpKaBy.
Knrouoei cnoea: peanbae HapoaoBiagas, GopMu pearbHOr0 HApOAOBIAAIA,

IpaBO Ha CIIPOTHB, PEBOJIIOLIS, METHUIIIT, TPOMAJITHChKA OCBITA.



ABSTRACT

Haidu H. The right to resist as a form of realization of rule of people
(theoretical and legal aspects). — Qualifying scientific work on the rights of the
manuscript.

Thesis for the acquisition of a scientific degree of PhD in the field of 08
“Law” by the speciality 081 “Law”. — Vasyl’ Stus Donetsk National University,
Ministry of Education and Science of Ukraine, Vinnytsia, 2020.

The thesis provides a complex study of the theoretical and legal aspects of the
right to resist as a form of realization of rule of people.

The author has developed and substantiated new theoretical and conceptual
provisions for the transformation of forms of realization of the right to resist in the
context of rule of people, their content, public purpose and legal consequences for
the political system. In addition, the research provides a theoretical basis for
proposals in the context of improving national legislation on the outlined issues.

The main legal aspects (subject, addressee, conditions of realization), political
forms of realization of the right to resist are revealed and its interdisciplinary
interpretation is substantiated through research of concept, genesis, basic political
and legal characteristics of this right.

The realization of the right to resist i1s always focused on the institutions of
state power. Conceptually, this is the conflict between the state and society, the
forms of implementation of which lie in the plane of realization of the right to resist
of realization of rule of people.

The author substantiates the definition of the right to resist as an inalienable
natural right of an individual or group of individuals to oppose the government in
active or passive form of political protest, the main purpose of which is to guarantee
and preserve the legitimacy of power and constitutionality. The process of formation
of real democracy in the history of human civilization from the right of the majority
in ancient Greek policies, the Magdeburg right to self-government, representative

forms, classical revolutions, armed conflicts, imitative forms (simulacra), socio-



political protests to forms of e-governance are covered by the author. It was found
that the political and legal practices of the introduction of rule of people in Ukraine
demonstrate the immaturity of the legal culture of society (including the subjects of
power) and the helplessness of legal institutions due to their politicization.

The author confirmed the scientific hypothesis of the study: the higher the
level of legal awareness of citizens, the less opportunity to manipulate them in the
interests of other actors and the better the chances of rule of people to become an
effective social phenomenon that determines the success of democratization of the
political system.

It has been shown that the constitutions of most countries of the world
recognize that the only source of power is the people and the exclusive right of the
people is to establish and change the constitutional order. However, legal science
and interdisciplinary research on the right to resist have not developed a single
approach to the classification of forms of realization of the right to resist.

Due to the correlation of the grounds for the realization of the right to resist
and real public forms, the existing classifications of forms of real democracy are
systematized and the author's typology of these forms is proposed. It proposes a
division of the forms of realization of democracy by the openness of the realized
forms (hidden and open) and by the ways of realization of the right to resist (direct
and indirect). Also, indicators of the typology of forms of realization of the right to
resist are determined by the purpose, forms and frequency of manifestation, scale of
consequences and institutionalization of results.

It is substantiated that protest (as a form of realization of the right to resist) is
a type of socio-political participation given the political and legal aspects of the
study. It, like other forms of resistance, takes two main forms: 1) non-violent
resistance; 2) violent resistance. For nonviolent is characterized using non-violent
methods of expression of resistance.

It is proved that the right to revolt (revolution) has undergone significant
transformations. It is determined that the classical understanding of the revolution is

interpreted as a resistance to the entire political system and implemented as a mass



uprising to change the constitutional order by forming and consolidating a new
government and resolving the issue of responsibility of the changed management

elite, institution building or improvement, that enabled the effective involvement of

citizens in political participation in the activities of the state to change for the better

political, economic, socio-cultural systems. The right to revolt (revolution) can be

considered as one of the most important rights arising from the popular sovereignty.

It turned out that the modern revolutions of the XXI century, in their
characteristics and legal consequences, are socio-political protests due to the
inefficiency of state power.

It is proved that the extreme forms of exercising the right to resist are
transformed in terms of their social purpose. Armed conflicts take hybrid forms,
terrorist acts are politicized, and revolutions increasingly resemble public socio-
political protests aimed at changing the ruling elites while maintaining basic
principles and institutions of governance.

The author observes and proves the fact that the extreme forms of protests
were softened towards electronic forms of resistance and simulations of revolutions.
The right to resist (including the right to self-determination) takes manipulative
forms and is used by the states of the world to form border conflict zones and
maintain influence on other states that are unable to control the information space,
state borders and integrity of their territories.

Over the last decade, the issue of real democracy has become relevant in
connection with the emergence and intensification of atypical forms of
implementation in Ukraine and the world: current, as e-democracy procedures (e-
consultations, e-voting, e-petitions, crowdsourcing), and extralegal, as natural
squares, revolutions, coups, separatism, terrorism.

Probable existence in the practice of real democracy of legal simulacra -
phenomena that in their purposes, content and consequences are fundamentally
different from their traditional understanding. In this context, the author proposes a
further step in the development of legal mechanisms to prevent the simularization of

social relations.



The research proposes tools for improving real democracy in Ukraine.
Legislative consolidation of the mechanism of the system of electronic petitions,
which carries with it a certain charge of potential opportunities for democratization
of the country, at the same time results in increasing the level of legitimacy of state
power. According to the author, the introduction of such a system sends a clear
signal from the authorities to the population that the authorities are now ready to
listen to the ideas of society and support the most popular and viable proposals of
ordinary people.

It is proposed to enshrine in the Constitution of Ukraine and state legislation
the key forms and legal mechanisms for realization the rule of people including the
possibility of initiating legislative referendums by the people of Ukraine (both
Ukrainian and local). It is necessary to give the people of Ukraine the right to repeal
by their decision (referendum decision) any normative legal acts of the Verkhovna
Rada and decisions of local self-government bodies. In this regard, it is proposed to
supplement Article 69 of the Constitution of Ukraine with the second part, which
should enshrine the above-mentioned right of the people.

There is a founded position that civic education is an effective tool that can
provide citizens with the means of effective and proportionate use of rule of people,
including to protect their rights and freedoms, and the state — a means of ensuring
the realization of rights in the context of democracy. A legal education is an integral
part of it. It is a long-term and large-scale tool, but it is civic education that will
allow us to gradually, organically and without shocks move to a qualitatively new
level of interaction between the state and society. The introduction of such a model
of interaction will guarantee a high level of co-responsibility of the state and
citizens, responsibility of citizens for everything that happens in the state,
involvement of the vast majority in political processes, high legal culture, awareness
of their rights and responsibilities, mechanisms for their protection and influence.

Key words: rule of people, right to resist, revolution, petitions, civic

education.
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