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Mameoosa C. M. 3actocyBaHHsS wWTpadHUX CaHKIIA B TOCHOJAPCHKHUX
BiHOcHHaX. — KBamidikaliiiHa HayKoBa mpaiisi Ha IpaBax PyKOIHCY.

HucepTanisa Ha 3100yTTS HAYKOBOT'O CTyHeHs JOoKTopa (pirocodii 3a crnemiaibHICTIO
081 «IIpaBo». — JloHenpkuii HalloHanbHUM yHIBepcuTeT iMeHl Bacuns Cryca, Binnung,
2020.

JlucepTariiro MpUCBSYEHO TOCIIIKEHHIO MPAaBOBUX 3acajl 3aCTOCYBaHHS MITpadHUX
CaHKI[ill B TOCTIOZAPCHKHUX BiTHOCHHAX.

VYV pozauni 1 «3aranbHOTEOpPETHYHI MOJOXKEHHS WIOA0 IUTpadHUX CaHKIN B
rOCIOJIAPCHKUX BIHOCHHAX» YIAOCKOHAJICHO BH3HAUEHHS «IITpadHi CAHKII» MIUISIXOM
YTOYHEHHS, IO 1€ 3aXOJU JIeP’KaBHOTO a00 MPUBATHOTO MPHUMYCY, SIKi 3aCTOCOBYHOTHCS
JI0 YYaCHHKIB TOCTIOJAPCHKUX BIJHOCHH Y BUTJISAJIl CTATHEHHS HEYCTOMKH, IITpady, IMeHi,
po3Mip Ta Croci0 OOYMCICHHSI SIKMX BCTAaHOBIIOETHCS 3aKOHOM a00 JO0TOBOPOM, IO
00paxoBYIOThCSI TPOILIOBOIO CYMOIO a00, Y BUIAJKaxX MepeadayeHux JI0roBOPOM, pedamu,
BU3HAUYEHUMH POJIOBUMH O3HAKAMU, BAPTICTh SKUX €KBIBAJIEHTHA CyMi TaKMX CAHKI[IH, SKY
YYaCHUK TOCHOJApPChKUX BITHOCUH 3000B'SI3y€ThCS CIUIATUTH abo mepeaaTd y pasi
MOPYIIEHHS HHUM TIPaBWI 3IIHCHEHHS TOCMOJAPCHKOI JISVIBHOCTI, HEBUKOHAHHS a0o
HEHAJI)KHOTO BUKOHAHHSI TOCIIOIapPCHKOT0 3000B'I3aHHS.

YTouHEeHO MeTy 3acTOCyBaHHsS IITpadHUX CaHKIINA, MiJ SKOK MPONOHYETHCA
po3yMiTu 3abe3IeueHHs IHTEpeCiB CTOPIH TOCHOAAPCHKUX BIIHOCHH, CTUMYJIIOBaHHS
OOp>KHHKA 10 HAJCKHOTO BHUKOHAHHS CBOIX OOOB'SI3KIB, 3aroOiraHHs YW MIHIMI3AIlio
HEraTUBHUX HACIHIJKIB, IO MOXYTh HACTaTH y pa3l TOPYIICHHS MpaB KpPEeAUTOpa,
CIPUSIHHS CTA0LTHHOCTI TOCIIOIAPCHKHUX TIOTOBIPHUX BIIHOCHH Ta YKpiruieHHs (iHAHCOBO-
rOCIOAAPCHKOT TUCIUTIIIHU TOCTIOAAPIOIOYUX CYO’ €KTIB.

B koHTekcTi 3actocyBaHHS MITpadHUX CAHKIA MICTadd TMOMATBIINN PO3BUTOK
MOJIOKCHHS 1MOJ0 3MICTOBHOT 1JICHTHYHOCTI TEPMIHIB «yYaCHUKH TOCTOJAPCHKHUX
BITHOCHH» Ta «y4YaCHUKH BITHOCHH Y c(hepi TOCIIOAAPIOBAHHSY, MEPEIiK SKUX MICTUTHCS Y
cT. 2 'K Ykpainu. 3 MeTor0 TepMIHOJOTIYHOTO Y3TOJKEHHS IUX MOHSATH 3alPOINOHOBAHO
BHecTH 3MiHU 70 4. 2 cT. 230 I'K Vkpainu Ta BuUkiacTu ii B HACTYNHIM penakiii: «2.

Cy0O'ekTamMu mpaBa 3aCTOCYBaHHS IITpaQHUX CaHKIINA € YyYaCHUKM TOCHOAAPChKUX



BIJIHOCHH, 3a3HaueH1 y cTaTTi 2 uporo Kogexcy».

YTOuHEHO, IO 10 MOMEHTY MPaBOMOPYLIEHHSI OCHOBHOIO (PyHKIII€I0 Takoi (Gopmu
roCroJIapChKO-MPABOBOT  BIAMOBINANBHOCTI sIK TpadHi CaHKIII € CTUMYJIoKoua, a
JI0JAaTKOBOIO — 3abe3ledyBayibHA, SKa Ma€ TMPEBEHTHBHHUMA XapaKTep; Micis MOMEHTY
MPaBOMOPYIIEHHS OCHOBHUMH (YHKIISIMH CTaloTh 3a0e3ledyBajibHa, KOMIIEHCalliiiHa
(BigHOBIIOBaNbHA) Ta wITpadHa (OCTaHHS JHMIIE MPU TAKOMY BHJ1 HEYCTOMKH SIK
mTpadHa) GyHKIIII, a J0IATKOBOIO BUCTYIAE CTUMYJIIOIOUA (DYHKITIS.

JloBeieHa HAsIBHICTH MPABOBOTO 3B’S3KYy MDK TOPSAKOM 3acCTOCYBaHHS Ta
GyHKIIIMH ITpaQHUX CaHKIIIN, a came: MpyU HEeBUKOHAHH1 a00 HEHAJIeXKHOMY BUKOHAHHI1
3000B's13aHHS, 32 AK€ BCTAHOBJICHO IITpadHi CaHKIi, Ta MPHU BIAMIKOAYBaHHI 30UTKIB B
YaCTHHI, HE MOKPUTINA IUMHU CAHKI[ISIMH, MAIOTh MICIIe KOMIIEHCaIliiiHa (B1AHOBIIOBAIbHA)
Ta CTUMYIIIOI0Ya (QYHKIIIT; TP CTSATHEH1 TUIbKU MTpaQHUX CaHKIINA — 3a0e3reuyBajibHa Ta
CTUMYJTIOI04a (DYHKIIIT; IpU CTATHEHH1 1 ITpa@HUX CAHKIIIH, 1 30UTKIB Y TOBHOMY 00Cs31
— mrpadHa Ta cTUMyaOoYa (QYHKIT, MPU CTATHEHHI a00 ITpadHUX CaHKIiH, abo
30MTKIB, — 3a0e3medyBajibHA 1 CTUMYNIOOYAa (YHKIT (K0 OyAyTh CTIATHYTI TiJIBKH
mTpadHi CaHKITIT).

OOrpyHTOBaHO, IO MPHUHIIMIIKM 3aCTOCYBAHHSA IITPpaQHUX CAHKIIN KOPETIOITHCS 3
3araJlbHUMHU TIPUHIMIIAMH TOCIOAAPChKO-TPABOBOT  BIMOBIAAIBHOCTI, 3 YTOYHCHHSIM
3aCTOCYBaHHSI OKPEMHX 3 HHX, a caMe: IPUHIIUIT HAAUICHHS MOTEPIIIOi CTOPOHHU MPaBOM
Ha BIJIIKOAYBaHHS 30MTKIB HE3aJ€KHO B TOTO, Yd € BKa3ziBKa Ha II¢ B JIOTOBODI,
BJIACTUBMI 3aCTOCYBaHHIO MITpadHUX CaHKLIN, 32 BUKIIOYEHHSIM BHUMAJAKY, SKIIO B
J0TOBOP1 3a3HAYEHO, 1110 IOIYCKAETHCS CTATHEHHS JIMILIE TpapHUX CAaHKIIIH.

Briepmie aprymMeHTOBaHO, II0 B TOCIOAAPCHKUX BIAHOCHMHAX MpPHU 3aCTOCYBaHHI
mTpadHUX CAHKIIA TaKUM TPUHIUI OPUAUIHOT BIIMOBITAIBHOCTI SK TPUHIIMII
HEBIIBOPOTHOCTI  BIJIMOBITAJIBHOCTI HE € OOOB’S3KOBHM B 3B’A3Ky 3 THM, IO
npen’siBJICHHS [0 TMOpPYIIHMKAa BHMOTHM MpO CIUIATy IITpaQHUX CaHKIIA € MpaBoOM
KpeauTopa, a He 000B’S3KOM, 1 HaBITh MPHU HASBHOCTI MPABOMOPYIICHHS 3aCTOCYBaHHS
mTpadHUX CaHKIIA MOKITUBE JIMIIE 32 BOJIEBUABICHHSIM KPEAUTOPA.

Brnepiiie 3anponoHoBaHO A0AATKOBI KpuTepii kiacudikamii mrTpadHUX CaHKIIA B

rocrnojlapcbkoMy mpaBi 3a: 1) cyO’ekToM 3actocyBaHHs (KpeauTop 1 cya: mrpadHi



CaHKIIi, Kl 3aCTOCYIOTbCS KPEIUTOPOM 3a HACHIAKAMU JOCYAOBOI'O BPETYJIIOBAaHHS
cnopy; wmrpadHi CaHKIIi, sIKI 3aCTOCOBYIOTbCS CYIOM); 2) mpeaMeroM (meHs Ta mrpad
CTATYIOThCSI BUKIJIFOYHO Y TPOLIOBIM CyMmi; HEYCTOMKa - y IpOLIOBIH cymi abo pedamu,
BU3HAYCHUMU POJOBUMH O3HAKaMH); 3) BHJIOM IPABOMOPYIIEHHs (MOPYIICHHS MpPaBUI
3MIACHEHHSI TOCMOJAPCHKOI JIsNIBHOCTI; HEBUKOHAHHS TOCHOJAPCHKOrO 3000B’sI3aHHS;
HEHaJe)KHE BUKOHAHHS rOCMOJAPChKOro 3000B’s13aHHs); 4) MEepPIOAUYHICTIO HApaXyBaHHS
mTpagHUX CaHKIIA (3a Bech MEpioJl MPABOMOPYIICHHS — HEYCTOWKA; OJHOPA30BO -
mrpad; MOAEHHO - IEHs).

KoHkpeTrn3oBaHo BH3HAUYeHHS HEYCTOMKM, WITpady Ta IMEHI: a) HEYCTOMKOI €
mTpadHa CaHKIIA, 110 HAPAXOBYETHCS 3a BECh NEPI0Jl MPABOMOPYIIEHHS Yy pa3i rpyooro,
CUCTEMaTUYHOIO  HEBUKOHAHHS a00  HEHAJEeKHOr0 BHUKOHAHHS  TOCIOIAPCHKUX
3000B’s13aHb YYaCHUKOM TOCIOJAPCHKUX BIIHOCHH, PO3MIP Ta CroOCi0 OOYHUCIECHHS SKO1
BCTAHOBJICHO 3aKOHOM a00 JIOrOBOPOM, IO OOPaxXOBYETHCS TPOIIOBOI0 CyMoOwO abo, y
BUMAJKaX TependayeHuX JIOrOBOPOM, pedamMH, BU3HAYEHUMHU POJOBUMHU O3HaKaMu; 0)
mrpadoM € mTpadHa caHKIIiA, 10 HAPAXOBYETHCS OAHOPA30BO Y pa3i MOPYIIEHHS MPaBUII
3MIACHEHHS] TOCHOJAPChKOi MISUTBHOCTI, HEBHUKOHAHHS a00 HEHaJeKHOTO0 BUKOHAHHS
roCroAapchbkoro 3000B'sI3aHHS YYACHUKOM TOCTOJAPCHKUX BITHOCHH, PO3MIp Ta Crocid
00YHCIIEHHS SIKOTO BCTAHOBJICHO 3aKOHOM a00 JIOTOBOPOM, III0 0OPaXxOBYETHCS TPOIIOBOIO
CYMOI0; B) TIEHEIO € mTpadHa CaHKIIiA, 1[0 HAPAXOBYETHCS 32 KOXKEH JIEHb MPOCTPOUYCHHS
BUKOHAHHS TPOIIOBOTO Ta HETPOIIOBOTO T'OCHOJAPCHKOTO 3000B’SI3aHHS YYaCHUKOM
rOCIOAAPCHKUX BITHOCHH, PO3MIp Ta CIOCIO OOYMCIIEHHS SKOi BCTAHOBJICHO 3aKOHOM a00
JIOTOBOPOM, 1110 OOPAXOBYETHCS TPOILLIOBOIO CYMOIO.

JlicTanu moganbIinii pO3BUTOK MOJIOKEHHSI III0JI0 ICTOTHOT pOJIi Y periiaMeHTyBaHHI
3aCTOCYBaHHS IITPa(HUX CaHKIIM TOCHOJApPCHKOrO JIOTOBOPY SK CaMOperyisiTopa
rocnoJIapcbkux BiAHOCHH. OOrpyHTOBAHO HAIpsSIMH YAOCKOHAJIEHHS MpPaBOBOi OCHOBU
3aCTOCYBAaHHS LIMX CAHKIIIM, SIK-TO: mpuBeAeHHs A0 €aHocTi nojoxeHb ['K ta K Ykpainu
3 METOI0 iX OJTHAKOBOT'O 3aCTOCYBAaHHS, 3aKPIIUICHHS BUKIIOYHOIO MEpesiKy MiJCTaB, 3a
HassBHOCTI SIKUX CYJl 3MEHIIIY€ PO3MIp TaKUX CAHKIIIA, Ta MIACTaB, 3a SIKUX CYJ MOXE
3MEHIIUTH iX PO3MIp, a TAKOXK IPAHUYHOT MEX1 3MEHIIIEHHSI pO3Mipy IITPAPHUX CAHKIIIH.

VY poznumi 2 «3araibHi TOJIOKEHHS MTPO 3aCTOCYBaHHS IITpaHUX CaHKIINA B



TOCMOJIaPCHKUX BITHOCHHAX» JICTAIA MOAAIBIIOTO PO3BUTKY MOJIOKEHHS HIOA0 TOALTY
MIJCTaB 3aCTOCYBaHHS MITpaHUX CaHKIIN Ha MpaBoBl Ta (AKTUYHI 3 KOHKPETHU3ALIEIO,
[0 /10 IPaBOBHUX MiJACTaB Hauexarh BianoBinHi Hopmu ['K Vkpainu, iHIIMX 3aKOHIB
VYKkpaiHu Ta TMONOXEHHS TOCMOAAPCHKUX JOrOBOPIB, 10 (AKTUYHMX MIACTaB —
HEBUKOHAHHSI a00 HEHaJe)KHE BUKOHAHHS TOCHOJAPCHKOrO 3000B’S3aHHS, MOPYIICHHS
MpaBuJI 3A1MCHEHHS TOCMIOAAPCHKOT NISTIBHOCTI YYaCHUKOM TOCHOJAPChKUX BIAHOCHH.

KoHkpeTn30BaHO yMOBHU 3aCTOCYBaHHS MTPa(QHUX CAHKIIIH, IKHMU €: TOCTIOAapChKa
JENIKTO3AaTHICTh; JIOTPUMAHHS CTPOKIB peaii3aiii BiAMOBIJAIbHOCTI; BIACYTHICTh
00CTaBHH, 1110 BUKJIIOYAIOTh BIINOBIIAILHICTE a00 € mijicTaBaMu JJIs 3BIJIBHEHHS Bij HeET;
HasBHICTh BUHH Ta MPOTHIIPABHICTH TOBEIIHKN MOPYIITHHUKA.

Buznaueno  kputepii  po3MexyBaHHS — IITpapHUX Ta  AAMIHICTPATHUBHO-
TOCIIOAAPCHKUX CAHKIIH 3 YTOYHCHHSM, 110 HUMH BUCTYIIAIOTh: 1) HassBHICTh MPUBATHOTO
abo my0JsiyHOTO 1HTEepecy (TMeplli 3aCTOCOBYIOTHCS 32 MOPYIICHHS MPUBATHOIO 1HTEPECY,
AKUW TIpelcTaBisie co0O0I0 MaiHOBI IHTEpECH OKPEMHUX YUYACHHUKIB TOCIOAApChKUX
BIIHOCHMH, a JApyri — myOJgiyHOro, SKUM Tojarae B 3a0e3leueHH] IiIBUICHHS
€(hEeKTUBHOCT1 CYCIUIBHOTO BUPOOHUIITBA, €(HEKTUBHOMY (YHKI[IOHYBAaHHI CYCIUIBHOTO
TOCTIOJIApCHKOTO  MOPSAAKY B HAIlOHAJIBHIA €KOHOMII); 2) CHeiaJibHUN Cy0’ €KT
1HIIIFOBaHHS 3aCTOCYBaHHs (IITpadHI CaHKIIT 3aCTOCOBYIOTHCS 3a 1HIIIATUBOIO YYaCHUKIB
rOCTIOJIApCHKUX BIIHOCHH, aJAMIHICTPATHUBHO-TOCIIOJAPChKI CaHKII — YIMOBHOBaYKEHHX
OpraHiB Jep>KaBHOI BJIaJy YM OpPraHiB MICIIEBOrO caMmoBpsiayBaHHA); 3) dhoHI (OrOIKET)
3apaxyBaHHS CyM cCaHKIii (mTpadHi CaHKIi CTATYIOThCS HAa KOPUCTh YYaCHHKIB
rOCIOAAPChKUX BITHOCHH, aJMIHICTPAaTHBHO-TOCTIONAPChKI — B JOXiJ JIEPKABHOTO abo
MICIIEBOTO OIO/KETIB); 4) MpaBoBa MPUPOJa BIAHOCUH (mTpadHi CAaHKIIIT 3aCTOCOBYIOThCS
3a TOPYIICHHS OTOBIPHUX TOCIOJAApPChKUX 3000B’s3aHb Ta 3a TOPYIICHHS MPaBUI
3MIACHEHHS] TOCTOJAPChKOI JISTIBHOCTI, aJMIHICTPATUBHO-TOCTIONAPCHKI  CaHKINT —
BUKIIFOYHO 32 TIOPYIICHHS TPaBWJ 3AIMCHEHHS TOCMOMAPCHKOI MISUTBHOCTI); 5) Cy0’€KT
BiMOBigabHOCTI (IITpadHi CaHKII 3aCTOCOBYIOTHCS /IO YYAaCHHUKIB TOCIOAAPCHKHUX
BIIHOCHH,  aaMIHICTPATUBHO-TOCIIOAAPChKI  CaHKII — TUIBKH O  CyO €KTIB
rOCMOJIapIOBaHH ).

YTO4UHEHO BU3HAYEHHS MOHATTS «MOPYUIEHHS MpaBUiI 3[1MCHEHHS TOCHOJapChKOT



JISUIBHOCTD) - 1€ NpoTUOpaBHa i (a00 OE3AISUIbHICTB), IO BUMHAETHCS YYACHUKOM
TOCIIOAAPCHKUX BiTHOCWH y BUIJISIII HEJOTPUMAHHS BHUMOT HOPMATHBHO-TIPABOBUX a0o0
JIOKaJNbHUX AKTIB, AKl1 3aKpIILTIOIOTh YMOBH, ITpaBUJia Ta MOPSAOK OpraHizaiii 1 311iCHEHHS
BIJIMOBIIHOT TOCMIOAAPCHKOI JISITBHOCTI.

VY I0CKOHANEHO TMOJIOKEHHSI IIOAO CTPOKIB 3aCTOCYBaHHA IITpadHUX CaHKIINA
IIUISIXOM YTOYHEHHS, [0 BCTAHOBJICHHS 3aKOHOM a0o0 JOTOBOPOM IE€pioay HapaxyBaHHS
NeH1, SIKUK € OUTBIIMM a00 MEHIIIMM HIXK IIICTh MICSIIB, HE BIUIMBAE HA MMO30BHY JaBHICTh
JUTSI BUMOT TIIOJI0 ii 3aCTOCYBaHHS, SIKa CKJIQJa€ OJUH PiK Ta OOYHCITIOETHCS 3 TOTO JIHSA,
KOJIM KPEJUTOp JOBifaBcs a00 MIr JOBIIATUCh MPO MOPYIICHHS CBOTO MpaBa, 1 MOYaTOK
nepediry Takoro CTpOKy He MOXe OyTH 3MIHEHUH 3a 3r0I010 CTOPIH.

YTOYHEHO  BHW3HAUYEHHS  TIOHATTS  IPOCTPOYCHHS  BUKOHAHHS»,  SKHM
3alpOTIOHOBAHO BBa)KaTH HEBUKOHAHHS a00 HEHAJIe)KHE BHKOHAHHS TOCIOJIAaPCHKOTO
3000B’sI3aHHS, a caMe: SKIIO OOPXKHHUK HE MPUCTYIHMB JI0 BUKOHAHHS 3000B’sI3aHHS - Ma€
MICIIE HEBHUKOHAHHS 3000B’s3aHHS, a y pa3l BUKOHAHHS 3 MOPYIICHHSIM BU3HAYEHOTO
CTPOKY - HEHAJIE)KHE BUKOHAHHSI.

JloompalibOBaHO TMOJIOKEHHS IOJO0 TiJCTaB 3BEPHEHHS MPOKypopa A0 CyAy B
1HTepecax Jep’KaBH IIOAO CTATHEHHS ITpaQHUX CAaHKIIA 3 YTOUHEHHSIM MOKJIUBOCTI
TAaKOT'0 3BEPHEHHS TUIBKHU Y pa3l BIACYTHOCTI YIIOBHOBAXEHOT'O OpraHy JIep»KaBHOI BJIajIH,
MICIIEBOTO CaMOBPSAyBaHHS a0o0 IHIIOrO Cy0’€KTa BIIAJIHUX TOBHOBa)KEHB, HAJIJICHOTO
rOCTIOJIApCHKOI0 KOMIIETEHITI€0, 200 1X MMPaBOHACTYITHHKIB.

JlicTanu MmoAanbIIoro PO3BUTKY MOJIOKEHHS MO0 MAWHOBOTO CTAaHY CTOPIH SK
MiZCTaBA 3MEHIIEHHS PO3MIipy IMTpadHUX CAHKIIA MUITXOM apryMEHTaIlll BpaxyBaHHS
CYZIOM SIK Ba)XKOTO MaiHOBOTO CTaHy OOp>KHHMKA, TaK 1 3aJIOBUTLHOTO MaifHOBOT'O CTaHy
KpeauTopa. Bu3HaueHO 03HaKM 3a0BUTLHOTO MAaWHOBOTO CTaHY KPEIUTOpa, Cepela SIKUX:
a) HasBHICTh B OamaHci Ne0ITOPChKOT 3a00pProBaHOCTI, IO TMEPEBUIYE KPEAUTOPCHKY
3a00proBaHiCTh 32 YMOBH BIJCYTHOCTI CyMHIBHOTO Oopry i Oe3HamiiHOi Ae6iTOpChKOi
3a00proBaHocTi; ©0) TEpPCHEKTUBA OTPUMaHHS TPHUOYTKY Yepe3 HASBHICTh I1HIINX
rOCIIOAAPCHKUX JIOTOBOPIB 3 KOHTPAreHTaMH, MOXiJ Bijl SSKUX MEPEBUINYE CYMYy 3aBIaHUX
30UTKIB OOpP>KHUKOM. BHOKpEMJIEHO O3HAaKM Ba)XXKOTO MaWHOBOIO CTaHy OOp>KHHUKA 3

KOHKPETHU3AIIEIO 1110 HUMHU €: a) BIIKPUTTS MPOBAJKEHHS y CIpaBl Mpo OAHKPYTCTBO; O)



nepeOyBaHHS y CTaH1 JIIKBiJalliil; B) 3a00proBaHICTh MOHAJ 6 MICSAILIB Nepes] JepKaBHUM
(MicIIeBUM) OIOJIKETOM, [lenciiinum dbougOoM VYkpainu Ta dbongamu
3arajJbHOO0OB’ I3KOBOI'O JIEPKABHOTO COLIAJTBHOIO CTPAaxXyBaHHSA, IO MIATBEPIKYETHCS
JOB1IKAMU BIJIMIOBITHUX OpPraHiB J€p>KaBHOI BJIaJU; I') HASIBHICTh B €AMHOMY J€P>KaBHOMY
pEECTpl CYIAOBHUX pIllIEeHb CIpaB, B SKUX OOPXKHUK BHUCTYNA€ BIANOBIJAYEM MO0
BUKOHAHHS 3000B’SI3aHHS TIepe/l KPSIUTOPAMH; T) HAsIBHICTD BiIOMOCTEH MPO OOTSHKEHHS
pPCUOBHX IpaB Ha HEPyXOME MaiHO OOp)KHMKA; J) HASBHICTh B OajaHCi KPEAUTOPCHKOI
3a00proBaHoOCTi, IO MEpPEeBUILYE AeOITOPCHKY 3a00pProBaHICTh OOpKHHKA 33 YMOBHU
HasIBHOCTI CYMHIBHOTO O0pTry 1 6€3HaI1iiHO1 1e01TOPChKOT 3a00proBaHOCTI.

Briepmie 3anmponoHOBaHO BHUYEPIHUN TMEPENiK MiJACTaB, 32 HAsSBHOCTI SIKUX CYI
3MEHIIYE pO3Mip TaKUX CaHKIIH: 1) BIACYTHICTH 30MTKIB Yy KpeAUTOpa MpHU MOPYIIEHHI
3000B's13aHHS OOP)KHUKOM; 2) HAsSBHICTh HaMIPHO BEJIMKOTO PO3MIpYy MITpaQHUX CAHKI[IN
NOPIBHSHO 13 30UTKaMHM KpeauTopa; 3) BaKKUM MalHOBHI cTaH OOp:KHHKa Ta/abo
3aJI0BUTbHUN MalHOBUUN CTaH KpeauTopa; 4) HeraiiHe NOOpOBUIbHE YCYHEHHS BHUHHOIO
CTOPOHOIO TIOPYIIIEHHS Ta MOT'0 HACIIIKIB; 5) BIICYTHICTh Y OOp)KHHKA HAJICKHUX HOMY
OI0/KETHUX aCUTHYBaHb; 6) HasABHICTh 3a00pPTrOBAaHOCTI KOHTPAreHTIB Mepes OOPKHUKOM;
7) nepeOyBaHHS OOp>KHUKA (SKIIO 1€ $i3MdIHA 0co0a — MANMPUEMEIh) Ha CaMO130JIA1IiT a00
oOcepsarrii; 8) BiICYTHICTh HA PUHKY MOTPIOHHMX JJI1 BUKOHAHHS 3000B'I3aHHS TOBAapiB
BHACIIJIOK (hOpC-MaKOpPHUX 00CTaBUH (HAINIPUKIIAJ, B IMEPioj] YCKIATHEHOI JIOTICTUKH, IO
OB’ S13aHO 31 BCTAHOBJICHHSM KapaHTHHY a00 OOMEXYyBaJbHUX 3aXOJlIB, IOB’S3aHUX 13
MOIUPEHHSAM 1HQEKIIHHUX XBOp0O) 3 MPUBEACHHSIM Y BIIMOBIAHICTD IIUM IMPOMO3HIIISM
nosioxkeHs cT.cT. 218, 233 T'K Vkpainu.

Briepmie 3amponoHOBaHO HajaTH CyAy MpaBO 3MEHLIUTH pPO3MIp IITpapHUX
CaHKIIIH, SKIIO MiIMPUEMCTBO-O0PKHUK: 1) € MICTOYTBOPIOIOYMM: 2) Ma€ cTpaTeridyHe
3HAYEHHS I EKOHOMIKH 1 O€3IeKH JepKaBh; 3) 3MIMCHIOE PU3UKOBUI BUJI TISITLHOCTI; 4)
€ COIIIAIbHO 3HAYYIIUM, TOOTO 3alMAaE€ThCsl BUPOOHHUIITBOM CYCIUJIBHO HEOOXiTHOT
npoaykitii (poOit, mociyr), sike 3a CBOIMH YMOBaMH 1 XapakTEpOM TMOTped, MO0 HUM
3a/I0BOJILHAIOTHCS, SIK MPABUIIO, HE € PEHTA0CIbHUM; 5) € Ka3eHHUM HIANPUEMCTBOM; 6) €
HENMPUOYTKOBOIO OpPTaHi3alli€el0 3 apryMEHTAIll€l0, IO TaKe 3MEHILECHHS MOKJIUBO IO

BIIHOIIEHHIO J0 CYO’€KTIB 3 OCOOJIMBUM T'OCHOJAPCHKO-NIPABOBUM CTaTyCOM JIMIIE 3a



HassBHOCT1 BUHSTKOBUX O0CTaBHH, 1110 MalOTh ICTOTHE 3HAYEHHS I €KOHOMIKH.

VY I0CKOHANEHO TMOJOKEHHA LI0JI0 PO3MIpY 3MEHIIEHHS ITpadHUX CAHKUIA 3
OOTPpYHTYBAaHHSIM BCTaHOBJIEHHS MOr0 rpaHUYHOI MEX1 He Outbil HIX Ha 50 % s ycix
YYaCHUKIB TOCMOJAPCHKUX BIJHOCHH HE3QJIEKHO Bix (OpPMH BIACHOCTI Ta HAasBHOCTI
myOJIYHOrO 1HTEpPECy 3 METOK 3a0e3Ne4eHHs €IUHOTO MIAXOay, SIKHUUA Oa3yeTbcs Ha
MPUHIIMUII PIBHOCTI YCIX YYACHUKIB CYJIOBOTO MPOLIECY MEPE] 3aKOHOM.

JlicTaiy moJanbIIoro po3BUTKY MOJIOKEHHS MI0JI0 OJJHOYACHOTO 3aCTOCYBAaHHS MEHI
Ta mTpady 3a MOPYIICHHS TOCIOAAPCHKUX 3000B’S3aHb 3 JIOJaTKOBOIO apryMEHTAIli€l0
miIXoay, IO HEeyCTOWKa, mTpad Ta MeHs € BUaaMu MTpad@HUX CAHKIIIH, a HE € OKPEMUMU
Ta CAaMOCTIMHUMHU BUJIaMH FOPUIMYHOT BiJIMOBIIAIBHOCTI, 1 MPEJCTABIISIIOTH COO0I0 P13HUI
HaOlp CaHKIIN y MeXaX OHOTO BUIY BiIMMOBIAAIBLHOCTI.

JlicTanu MmojaiblIoro Po3BUTKY IMOJIOKEHHS MO0 IiJCTaB 3BUIBHCHHS BiJl CILIATH
mrpadHUX CaHKLIA, cepel  SKUX BHOKPEMIIEHO: BIICYTHICTH (DaKTy BUYHMHEHOTO
NpaBOMOpPYIIEHHsT  (MOPYIIEHHS MpaBWUJ  3IIUCHEHHA TOCHOJAPChKOI  JISIIBHOCTI,
HEBUKOHAaHHA a00 HEHAJEeKHE BHUKOHAHHS TOCIOAAPCHKOro 3000B’s3aHHS); BUMHEHHS
nopymieHHs 0e3 BUHU OOp)XKHMKA; ICHYBaHHS (popc-MakopHUX 00CTaBHH (0OCTaBHH
HernepeOOpHOT CUITN); HasIBHICTh BUIIAJIKY; TIEP101 i1 MOpaTOPito.

Kuarwu4osi ciioBa: mrpadHi caHKIlii, 3aCTOCyBaHHS MTpadHUX CAHKI[IH, HEYCTOMKA,
mTpad, TMEeHs, TOCHOJAPCHhKO-TIPAaBOBA BiJMOBITAIBHICTh, HEBUKOHAHHS (HEHAJICKHE)
BUKOHAHHS  TOCIOJApPCHKOrO  3000B’si3aHHS, TOPYIIEHHS  TMPaBWI  3A1MCHEHHS

rOCIOAAPChKOI MISITBHOCTI, TPOCTPOUYEHHSI BUKOHAHHS 3000B’° I3aHHS.
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ABSTRACT

Mamedova S.M. Application of Penalties in Economic Relations. - Qualifying
scientific work on the rights of the manuscript.

Thesis for obtaining PhD degree in specialty 081 "Law" in the field of knowledge
08 "Law". — Donetsk National University named after Vasyl Stus, Vinnytsia, 2020.

The dissertation is devoted to the research of legal bases of application of penalties
in economic relations.

In Chapter 1 «General Theoretical Provisions on Penalty Clauses in Economic
Relations» was improved the definition of «penalties» by clarifying that they are measures
of public or private coercion applied to the participants in economic relations in the form
of liquidated damages, fines, late fees, the amount and method of calculation of it is
established by law or by the contract, calculated in cash or, in cases provided for in the
contract, are the items defined by generic features, the value of which is the equivalent to
the amount of penalties that the party undertakes to pay or transfer in case of violation of
business rules, non-execution or improper execution of an economic obligation.

The purpose of the application of penalties was specified, it was considered to
understand the ensuring the interests of the parties of economic relations, encouraging the
debtor to perform its duties properly, preventing or minimizing the negative consequences
of violating the rights of the creditor, promoting stability of economic contractual relations
and strengthening financial economic discipline of economic entities.

The provisions on the substantive identity of the terms «participants in economic
relations» and «participants in relations in the field of economic management», the list of
which is contained in Article 2 of the Economic Code of Ukraine. For the purpose of
terminological settling of these concepts it was offered to make changes to p. 2, Article
230 of the Economic Code of Ukraine and to state it in the following wording: «2. The
subjects of the right to apply penalties are the participants of economic relations specified
in Article 2 of this Code.»

It was specified that, until the moment of the offense, the main function is

stimulating, and the additional function is providing, which is preventive in nature; after



the moment of the offense, the main functions are the security, compensatory (restorative)
and penalty (the latter only in the case of such a penalty as a penalty) functions, while the
incentive function is the additional one.

The existence of the legal connection between the application and functions of
penalties, was proved, namely: in case of non-execution or improper execution of the
obligation for which penalties are imposed, and in case of damages in the part not covered
by these sanctions, there are compensatory (restorative) and stimulating functions; when
collecting only penalties there are security and incentive functions; when collecting both
penalties and damages in full there are penalty and incentive functions; in the case of
recovery of either penalties or damages there are security and incentive functions (if only
penalties will be collected).

It was substantiated that the principles of penalties correlate with the general
principles of economic and legal liability, with clarification of the application of some of
them, such as: the principle of granting the injured party the right to compensation, exept
in cases the contract states that only penalties are allowed.

It was argued for the first time that in economic relations in the application of
penalties, such a principle of legal liability as the principle of inevitability of liability is not
mandatory due to the fact that filing a claim against the violator is the right of the creditor,
but not obligatory, and even in the existence of an offense, the application of penalties is
possible only on the basis of the will of the creditor.

For the first time, the additional criteria for the classification of penalties in
commercial law were suggested by: 1) the subject of application (creditor and court:
penalties, applied by the creditor as a result of pre-trial settlement of the dispute; penalties,
applied by the court); 2) the subject (fine and penalty are levied only in the amount of
money; penalty is the amount of money or items defined by family characteristics); 3) type
of the offense (violation of the rules of economic activity; non-execution of economic
obligations; improper execution of economic obligations); 4) the frequency of penalties
payout (for the entire period of the offense is a penalty; once is a fine; daily is a fine).

The definitions of the liquidated damages, a fine and a late fee were specified: a) the

liquidated damages is a penalty imposed for the entire period of the offense in case of



gross, systematic non-execution or improper execution of economic obligations by a party
in economic relations, the amount and method of which is established by law or provided
by the contract in the amount of money; b) a fine is a one-time penalty in case of violation
of the rules of economic activity, non-execution or improper execution of economic
obligations by a participant in economic relations, the amount and method of calculation
of which is established by law or contract calculated in cash; c) a late fee is a penalty
imposed for each day of delay in the performance of monetary and non-monetary
economic obligations by a participant in economic relations, the amount and method of
calculating the late fee is established by law or provided by the contract.

The provisions on the essential role in regulating the application of penalties of the
economic contract as a self-regulator of economic relations received their further
developing. The directions of the improvement of the legal basis for the application of
these sanctions were substantiated, that are: unification of the provisions of the Economic
Code and the Civil Code of Ukraine for their common application, the consolidation of the
exclusive list of grounds on which the court reduces the size of such sanctions, as well as
the limit of reduction of penalties.

In Chapter 2 «General Provisions on the Application of Penalties in Economic
Relations» the provisions on the division of the grounds for the application of penalties
into legal and factual have been developed, specifying that the legal grounds include the
relevant provisions of the Economic Code of Ukraine, other laws of Ukraine and the
provisions of commercial contracts; the factual grounds include non-execution or improper
execution of the economic obligation, the violation of the rules of economic activity by a
participant in economic relations.

The conditions for the application of penalties were specified, that are: economic
tort; observance of terms of realization of responsibility; the absence of circumstances that
exclude liability or are the grounds for release from it; the element of fault and illegality of
the offender's behavior.

The criteria for distinguishing penalties and administrative and economic sanctions
were clarified with following specification: 1) the presence of private or public interest

(the former are used for violation of private interest, which represents the property



interests of individual participants in economic relations, and the second is public, which
Is to ensure the efficiency’s increase of social production, the effective functioning of
social economic order in the national economy); 2) a special subject of initiating the
application (penalties are applied at the initiative of the participants of economic relations,
administrative and economic sanctions are applied by the authorized state authorities or
local governments); 3) fund (budget) of crediting the amounts of sanctions (penalties are
levied in favor of participants in economic relations on their current account,
administrative and economic are in the income of state or local budgets); 4) the legal
nature of the relationship (penalties are applied for breach of contractual economic
obligations and for violation of the rules of economic activity, administrative and
economic sanctions are applied only for violation of the rules of economic activity); 5) the
subject of liability (penalties are applied to the participants of economic relations,
administrative and economic sanctions are applied only to business entities).

The definition of «violation of the rules of economic activity» as an illegal action
(or inaction) committed by a participant in economic relations in the form of non-
compliance with legal or local acts, which establishes the conditions, rules and procedures
for organizing and carrying out relevant economic activities, was clarified.

The provision on the period of application of penalties has been improved by
clarifying that the establishment by law or by the contract of a penalty period of more or
less than six months does not affect the limitation period for claims for its application,
which is one year and is calculated from the day when the creditor has learned or could
have learned of the violation of his right, and the beginning of such period may not be
changed by the agreement of the parties.

The definition of «overdue performance» as non-execution or improper execution of
the economic obligation has been specified, that is: if the debtor has not started
performance of the obligation, there is a non-execution of the obligation, and in case of
execution in violation of the deadline it is the improper performance.

Improving the provisions on the grounds for a prosecutor's court appeal in the
interests of the state to impose penalties, clarifying the possibility of such an appeal only

in the absence of an authorized body of the state power, the local government or other



entity with economic competence or their successors.

The provisions on the property status of the parties were further developed as
grounds for reducing the amount of penalties by arguing that the court should take into
account both the difficult property status of the debtor and the satisfactory property status
of the creditor. Signs of satisfactory property status of the creditor were determined,
among which: a) the presence in the balance of receivables that exceeds accounts payable
in the absence of doubtful debt and bad receivables; b) the prospects of making a profit
due to the existence of other business agreements with counterparties, the income from
which exceeds the amount of damages caused by the debtor. The signs of the difficult
property condition of the debtor are singled out with the specification of what they are: a)
opening of bankruptcy proceedings; b) being in a state of liquidation; c) arrears of more
than 6 months to the state (local) budget, the Pension Fund of Ukraine and the funds of
compulsory state social insurance, which is confirmed by certificates of the relevant state
authorities; d) the presence in the Unified State Register of the court decisions of cases in
which the debtor acts as a defendant to fulfill the obligation to creditors; e) the availability
of information on the encumbrance of real rights to the debtor's real estate; f) the presence
in the balance sheet of accounts payable that exceeds the receivables of the debtor in the
presence of doubtful debt and bad receivables.

The exhaustive list of grounds, accordng to which the court reduces the amount of
such sanctions, was proposed for the first time: 1) the absence of losses from the creditor
in breach of obligations by the debtor; 2) the presence of an excessively large amount of
penalties compared to the losses of the creditor; 3) difficult property condition of the
debtor and / or satisfactory property condition of the creditor; 4) immediate voluntary
elimination by the guilty party of the violation and its consequences; 5) the debtor has no
budget allocations due to him; 6) the presence of debt of counterparties to the debtor; 7)
debtor’s biding (if it is a natural person - an entrepreneur) to the self-isolation or
observation; 8) the absence in the market of goods required to fulfill the obligation due to
force majeure (for example, during a period of complicated logistics due to the
establishment of quarantine or restrictive measures related to the spread of infectious

diseases) in line with these proposals provisions of Articles 218, 233 of the Economic



Code of Ukraine.

For the first time it was proposed to give court the right to reduce the amount of
penalties, if the debtor company: 1) is a city-forming: 2) is of strategic importance for the
economy and security of the state; 3) carries out a risky type of activity; 4) is socially
significant, e.g. is engaged in the production of socially necessary products (works,
services), which is under its conditions and the nature of its needs, as a rule, not profitable;
5) is a state-owned enterprise; 6) is a non-profit organization with the argument that such a
reduction is possible in relation to entities with special economic and legal status only in
the presence of exceptional circumstances that are significant for the economy.

The provision on the amount of reduction of fines has been improved, justifying the
establishment of its maximum limit by no more than 50% for all participants in economic
relations, regardless of ownership and public interest, in order to ensure a unified approach
based on the principle of equality before the law.

The provisions on the simultaneous application of the late fee and the fine for the
breach of economic obligations were further developed with additional reasoning that the
liquidated damages, a fine and a late fee are the types of penalties, and are not separate and
independent types of legal liability, and represent a different set of sanctions within one
type of liability.

The provisions on the grounds for exemption from payment of penalties were
further developed, among which the following were differentiated: the absence of the fact
of the offense (rules of economic activity, non-execution or improper execution of
economic obligations); committing a violation without the fault of the debtor; the
existence of force majeure (force majeure); the case existence; the period of the
moratorium.

Key words: penalties, application of penalties, liquidated damages, fine, late fee,
economic and legal liability, non-execution, (improper) execution of economic obligation,

violation of rules of economic activity, delay in fulfillment of obligation.



