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Jucepraiito  NPUCBIYEHO  KOMIUIEKCHOMY  JOCHIDKEHHIO  CYZOBOi
IPaBOTBOPYOCTI Ta ii poyii B YTBEPIKEHHI NPHUHIIMILY BEpXOBEHCTBAa mpasa. Ha
HiJCTaBl MPE3yMIILIi MpO HEBIJ €MHY 3HAUYIIICTh MPAaBOCYAJAS B OCTAaTOYHOMY
YCTAHOBJICHHI Ta 3MIIHCHHI MPaBOBIAJ/s, 3a JOMOMOTOI OCHOBHUX (OpM Ta
OpUIOMIB MHCIJICHHS, 3aCHOBAHOTO Ha PO3YMIHHI JIOTIYHUX KaTeropii, 3aKOHIB
KPUTHUYHOTO MMCJEHHS ¥ Ha MIJCTaBl €TUMOJIOTIYHOIO aHali3y 3HAu€HHsS CJIOBa
«YTBEPIYKEHHS» Ta 3MICTOBHOTO HABAaHTA)KEHHS CJIOBOCIIONYUYEHHSI «yTBEPIKEHHS
BEPXOBEHCTBA IpaBay», 3 ypaxyBaHHSIM HaIpallOBaHb MI)KHAPOJHUX 1HCTUTYLIH,
30Kpema 11010 (pOopMyITFOBaHHS KOHTPOJIBHOTO MEPENiKy MUTaHb JIJIsl OLIHIOBAHHS
CTaHy BEPXOBEHCTBA IpaBa B OKPEMO B3ATiH Jepkasi, mpaBoBux mosutiit €CILI,
OOIPYHTOBAHO TOJIOKEHHSI 110J10 BU3HAHHSA CYAO0BOI IMPABOTBOPYOCTI Ba)KJIMBUM
YUHHUKOM YTBEPJKEHHS BEPXOBEHCTBA IpaBa SIK rapaHTii OUTBIIOCTI CKIIAJOBUX
JOCTIKYBAHOTO MPUHITUITY.

YV pozoini 1 «Teopemuxo-memooono2iuti 3acaou cyoo8oi npasomeopuocmi»
IPOJAEMOHCTPOBAHO, IO TEpeBa)KHA YACTHHA ICHYIOUMX Y HAYKOBIM IUIOIIMHI
dbopMyTIOBaHb TOHSTTA CYIOBOI IMPABOTBOPUYOCTI BHUKOPHUCTOBYIOTH CIIOCIO
BU3HAYEHHS Yepe3 HallOamKde poJOBE TMOHATTA — «IIPABOTBOPYICTBY, 1
3alpONOHOBAHO BIJIMOBHUTHCS BIJ AAHOTO MIAXOAY 3 OIJISIAY HA HU3KY npuuuH. [1o-
nepiie, cam TEpPMiH «IPaBOTBOPYICTH» HE € aOCOJTIOTHO OJHO3HAYHUM 1
3araJbHONPUUHATUM, TO-Apyre, Ii(iHIEHIyM CyA0Ba NPAaBOTBOPYICTH HE €
IHTErPATUBHUM TEPMIHOM, IO MOBHICTIO OXOIUIIOETHCS ABOMA CJIOBAaMH, SIKI MO0

CKJIQJ]aI0Th, @ MOXE JICI0 BUXOJAUTH 32 MEXK1 X TPAAULIIHHOTO CIPUNHHATTSA (Cy10Ba
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IPaBOTBOPYICTh HE TMOIJIMHAETHCSA SIK BHUJIOBE IOHATTS POJAOBUM TIOHATTAM
«TPaBOTBOPUICTHY). BpaxoByrouu HaBelEHI 3ayBaXEHHsS, C(HOPMYIHOBAHO
BU3HAYEHHS TOHATTS CYJOBOi MPAaBOTBOPYOCTI 13  JOTPUMAHHAM IpaBHII
(dbopManbHOT JIOTIKH.

[IpoaeMOHCTPOBaHO HEAOLIIBHICTh PO3YMIHHS MOHATTS «CYZ0BA MPAKTUKA»
SK CYKyIHOCTI JIMIIIE TIEBHUX KOHKPETU3YIOUNX 3aKOHOAABCTBO «IPABOMOJIOKEHBY,
0 HEBUIIPABJIAHO 3BYXKYy€ HOTo 00CST, 3 OISy HAa MOKJIUBICTH 1CHYBaHHS
cynepewinBoi ab0 HEOTHO3HAYHOI CyJI0BOI MPAaKTUKU. TOMY CyZ0Ba MpPaKTUKa HE
3aBKIM € BIATBOPEHHSIM TIPAaBOMNOJIOKEHb, TNPOTE 1€ TEBHUH JOCBiJ
NPaBO3aCTOCYBAHHSA, KM MOKE€ HAOYyTH XapaKTepy YCTaJICHOI CyA0BOI MPAaKTUKH
ab0 MPOCTO JUIIUTUCS HEOJAHO3HAYHUM DPE3YyJIbTaTOM PO3TISAAY CyJaMH MEBHOI
KaTeropii crpas.

3po0JieHO BUCHOBOK WIOJI0 MOCTYHNOBOTO BIATBOPEHHS y MPaBOBiil marepii
IPOSABIB MPELEICHTHOrO MpaBa, MOCIa0JICHHS MO3UIIIN IPUIUYHOTO 10TrMaTU3MY,
3MIHHU MIAXOAIB U TpaHchopMallii COpUHHATTA (PYHKIIIN MPaBOBUX SBHUIII, TPABOBUX
3aco0iB Ta ()parMeHTIB IPaBOBOi JIHCHOCTI, 30KpeMa 111010 BU3HAHHS (PEHOMEHIB
NpeleIeHTy TJIyMaueHHsS TMpaBa, YCTaJICHOI CYJOBOI NPAKTUKU, JOKTPUHU
BEpXOBEHCTBa MpaBa. lIpaBoTBopuMil moTeHIIan CyI0BOi Biaau BIIHECEHO 0
HE3pUMHUX KOMIIOHEHTIB, SIK1 3a0€3MeUyIOTh JOTTYHY IIJICHICTh MPABOBOT MaTepii.

Bu3zHaueHO CHIBBIAHOUIEHHS TOHATh «CYyJOBa IIPAaKTHKa», «CyAOBa
PaBOTBOPYICTH (HOPMOTBOPUICTH)», «CyIOBUH MPELEICHT», YTOUHEHO OJI0KEHHS
11010 TOT'0, IO JKEPEJIOM IpaBa MOKE BUCTYIATH SIK CYTO CYIOBHUI IpeLeeHT (1110
y «4MCTOMY» BUTJISI BIZCYTHIN B MpaBOBii cUCTeMi YKpaiHu, MPOTE yKpaiHChKa
IPpaBOBa PEATBHICTh BXKE CIPHUIHSIA ICHYBaHHS MPELEACHTY TIyMaueHHs IpaBa),
TaKk 1 ycrajlieHa cyaoBa mpaktuka (jurisprudence constante). OOrpyHroBaHO
HETOTOXHICTh CY/JOBOi MPAaKTHUKU Ta CyJOBOI MPaBOTBOPYOCTI 1 Ha LI MiJCTaBi
3alpOTOHOBAHO BHU3HATH JDKEPENBHUI XapakTep CYJOBOi IPaBOTBOPYOCTI SK
MO>KJIMBOCTI 1 BOAHOYAC 000B’A3KY CyAy CTBOPIOBATH MPABO Y MEBHUX BUIAIKAX 3
orjisiy Ha mipsaMy J1ir0 HopM Konctutymii YkpaiHu, HEOOXIAHICTh MOJIOJIaHHS

IMporajiiH TOIIO.
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3niiiCHEHO aHalli3 MPUITYCTUMOCTI CYJO0BOi MPaBOTBOPYOCTI Yy KOHTEKCTI
PO3MOILTY BJIaJIU, i, BAKOPUCTOBYIOUHM TIPABHIIA TETEIBCHKOI 1aIeKTUYHOT TPpiaju,
Ha miacraBi Te3u («Cyoosa erada mne mac nepedbupamu Ha cebe npasomeopyy
@yuxyiior) it anrure3u («Cyoosa 61a0a Kk €OUHA YKOMNIEKMOBAHA NPODeCitinuMU
NPAGHUKAMU 2iIKA 61a0U, NOBUHHA 30IUCHIOBAMU NPABOMBOPYY (DYHKYIIO»)
3p00JIeHO cTIpoOy MOCSATHYTH CHHTE3Y i C(OPMYITHOBAHO TBEP/KECHHS, IO C)008a
61a0a NOBUHHA KOMNEMEHMHO 3aCmOCO8)Y8amu IHCMPYMEHmMU eQeKxmueHo2o
NOOOJIAHHS NPO2ANUH 1 KOMI3il mam, 0e 3aKOH0Odseyb He 6nopascs i3 C60iM
NPUSHAYEHHSM.

BiacyTHICTh CymepedyHOCTI MDK HOPUHIUIOM pO3MOAULYy BIaAud Ta
IPaBOTBOPYUMH MOXIJIMBOCTSIMHU CYZIOBOI BJIaii OOTPYHTOBAHO 3 OTJIAY Ha T€, IO,
no-mepiie, 3-MOMIXK yCiX TUIOK BJIAJM JIMILIE CYJ0Ba BIAPI3HAETHCA CYO’ €KTHUM
CKJIAZIOM BHUKJIIOYHO 3 MPOQECIHHUX IOPUCTIB; MO-Ipyre, MpaBOTBOPUICTh (OKpIM
3aKOHOTBOPYOCTI Y BY3bKOMY CEHC1) HE € BUKIIOYHOIO MPEPOraTUBOIO MapIaMEHTY,
a mMpuTaMaHHa W opraHaM BHUKOHABUYOI BJIaAM; MO-TPETE, CYAJl IMOPIBHSAHO 13
3aKOHOJIABISIMU Ta YPSAIOBISIMU 3[AI0ThCSI HAaWMEHIIE 3aloJIiTU30BAaHUMH, HE B
OCTaHHIO Yepry 3aBIsSKH 3aX0/aM IIO0J0 3a0e3MEeUeHHs] HEe3aJeKHOCTI CYJI0BOT
BJIQ/IM.

Ha miacraBi anamizy ICHYIOUMX Yy HayKOBIM IUIONIMHI MIAXOAIB 10
BUOKPEMIICHHSI O3HAK CYA0BOT IPAaBOTBOPYOCTI 3p0OOJICHO BUCHOBOK, IO O1IBIIIICTh
3 HUX MaJIO UMM BIJPI3HSIOTHCS BiJ] 03HAK TPABOTBOPYOCTI Y IITIOMY (SIK TO BKa3iBKa
Ha crienudigani cy0’ KT CyI0BOI IIPABOTBOPUOCTI — CYII0 200 Cy1 — € He OLIBII
HI)KX  YaCTKOBMM  TPHUKIAJOM  O3HAKM  OPTaHi3alliifHOI  CIPSIMOBAaHOCTI
IIPABOTBOPYOCTI). 3 OTJISAY HA 1€ YTOYHEHO MEPETiK 03HAK CYA0BOI MPaBOTBOPYOCTI
[UIIXOM BHOKPEMJIEHHS O1IbII KOHKPETHUX U cIeM(pIYHUX 03HAK, K1 JO3BOJISIOThH
pPO3KpUTU ii CYTHICTh, a OTXKE€ CIHPHUSAIOTh YTBEPIXKCHHIO Yy CYCHUIbHIN
IPABOCBIJOMOCTI «IPABUIILHOT0» PO3YMIHHS IHOTO (PEHOMEHY Ta Oro IOPUANYHHUX
HACHIAKIB (BTOPMHHMI XapakTep, OcoOJMBa MeTa, MCUXorpama CyIdl sK J10Ka3

npumnyctumocrti ratio decidendi).
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YTOYHEHO TOJOXKEHHS I0J0 BTOPUHHOTO (CyOCHIIapHOT0) XapakTepy
lepapxiero  (QyHKIIH CyqoBOi  BIagu, cepea SKUX IEPIIOYEePrOBUMU €
PaBO3aCTOCYBAHHS, MOHOBJICHHS HOPYLICHUX npas, 3a0e3neueHHs
CIPaBEJIMBOCTI, 1 MOJIATAE B «aKTUBALID» CyAAsIMU (YHKIIT MPAaBOTBOPIIS y YITKO
3pO3yMITUX MeEXax, SKIM0 Yy IHAKIMHUK cmocid 3a0e3nedeHHs] CIpaBeJTUBOTO
IPaBOCY 151 BUSBIISIETHCSI HEMOYKIIMBUM.

OOrpyHTOBaHO  HENPUIYCTUMICTh  CHPUMHATTS ~ 1HCTAHUWIMHOCTI  Ta
MO>KJIMBOCT1 OCKap>KEHHsI CYJOBOTO PILIEHHS SIK IPArHEHHs 3BY3UTHU CYIIBCbKUI
po3CyZl y MPaBO3aCTOCOBHIM MPaKTHUIll, IO JAUKTYETbCS B 3BUYHIN Mapaaurmi
NO3UTUBI3MY. 3’5ICOBAaHO HEOOXIJHICTh TpaHcpopMallii CYCHUIBHOIO CHPUNUHATTSA
OyIb-SIKOTO KOPUTYBAHHS CYJOBOTO aKTy HIKYECTOSAIIOTO CYIy BUIIUM CYJOM SIK
CBIJTYCHHS HETATUBHOI SKOCTI ILOTO CYJ0BOTO aKTy, ¥ TOTO, IO CyAi MOXe OyTH
npena’ SBJICHUM JOKIp B HEMPAaBWJILHOMY BHpIllIeHHI cipaBu. [IpogeMoHCTpoBaHO,
10 HEMUHYY€e OPIEHTYBAHHS CYJly Ha T€, IK pearyBaTUMyTh Ha MOTO PIIIEHHS BUIILI
CyJIOB1 1HCTaHIIIi, 3HUIYE CYyTh MPABOCY/Js, 1 32 TAKOTO MIAXO0Ay MOTPIOHO Oyie
BU3HATH, 1110 CYJI0Ba BJa/ia HAJICKUTH TUIBKU BUIIUM CYJIaM.

OOGrpyHTOBaHO JOUUIBHICT, BHU3HAHHS TMOBHOBA)XEHHS MIOAO0 OQIMIHHOIO
HOpPMaTUBHOTO TJIyMAau€HHS 3aKOHIB YKpaiHu 6e3rocepeIHbO 3a 3aKOHOTBOPLIEM —
BepxoBHorw Panoro Ykpainu, a kazyanbHoro — 3a BepxoBuum Cynom. HaBeneno
apryMEHTH, 1110 Ha TeTEePINIHbOMY €Tari PO3BUTKY IMPABOBOI JAEP>KaBU i po30y 0BH
TPOMAJITHCHKOTO CYCHJIBCTBA B YKpaiHI aBTCHTHYHE TIIYMAdeHHS SIK JiaJior
3aKOHO/JABUYOI BJIAAU 13 «CHOKHMBAYEM» PE3YJIbTAaTy 3aKOHOTBOPUOCTI J103BOJIUTH
HOJIETIIUTH CIOPUMHATTA TpOMajJsHaMU He Juile OyKBH, a ¥ AyXy 3aKOHIB,
CHpUATUME 3a0€3MEUEHHIO €JHOCT1 CYy/10BOI IPAKTUKH, a OTXKeE il mepeadadyBaHOCTI
CYJIOBHX PIILIEHb Ta K HACHIIOK 3pOCTaHHS PiBHS JOBIPH 10 Cy1y.

Pozmmpeno aprymeHTaiiro HEpUIyCTUMOCTI MaTH 3a METY, sIka MOBHUHHA
3a0e3nevyBaThCs CUCTEMOIO CY/IOBUX 1HCTaHI[IM, OJJHAKOBICTh CY/I0BOi TPAKTUKH, a
HE BEpPXOBEHCTBO MpaBa (HE 3alepeuyloyd 3HAYMMOCTI camMeé €IHOCTI CYAO0BOi

IOPAKTUKHU SIK 1IHCTUTYLIHHOTO NMPHUHIIMIY BEPXOBEHCTBA MpaBa). 3 OrJsiay Ha 1€
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JIOBEJICHO, IO OJIHAKOBICTh CYJIOBOI MPAKTHKW SK IiJICTaBa JUIsl CKacyBaHHS,
KOPUTYBaHHS CYJOBHX aKTiB HE 3aBXIU BIJAMOBIAE CYTl JISUTBHOCTI CyHdy, SIKAN
NPUIHAB PIIIEHHS, SK 1 CYTI TISUTBHOCTI CYIOBUX 1HCTaHIIIM, 10 KOPUTYIOTH IIi
cynoBi pimeHHs. OOIrpyHTOBaHO, IO KOJU CyJOBa MpaKTHUKa €JuHa, alie He
«IKICHa», 1 3’SBISETHCA PIMICHHS, SKE€ B BIAXWJICHHS BiJl «HETPABOBOI» CYIOBOI
IPAKTUKH OOMpPA€E IPABOBE BHUPIMICHHS MUTAHHS, HE BApTO MIATAHATH CYJ0BI aKTH
I11]T BIANOBIAHICTH OJJHAKOBOCTI.

Y posoini Il «Bepxosencmeo npasa ma cyoosa npagomeopuicms. 6i0
peanizayii 00 ymeepOodceHHs» y3araJlbHEHl CydacHl TMIAXOAH PO3YMIHHS
BEPXOBEHCTBA MpaBa, 3TIHO 13 SKUMHU 1€ CKJIaJiHa 0araTroacleKkTHa KaTeropis,
JOKTPUHA «BIIKPUTOTO THITY», IO HEMAa€ YITKOTO BHUYEPITHOTO BHU3HAUCHHS,
PO3KpPUBAETHCS 4Yepe3 IHCTUTYUIWHI MPUHUMUIMN, KIUIBKICTh Ta PO3YMIHHS SIKUX
MOCTIMHO JOMOBHIOETHCSA, y mnepmry uepry €CIUIL. JloBenmeHo aOCOMOTHY
BIJIMIHHICTh BEpPXOBEHCTBa IIpaBa BiJ 3aKOHHOCTI (BEPXOBEHCTBA 3aKOHY SK
«UKTATypH 3aKOHY»), sIKa CIIOHYKA€ 3BEpTATUCS 10 OYKBH 3aKOHY, a HE HOTro IyXY.
VY 1poMy 1 mossirae ToJI0BHA CIIOJIyYHA JJAHKA MIXK 1/1esIMU BEpXOBEHCTBA MpaBa Ta
SKICHOTO TIpaBOCY/JIsl, BUXOASYM 13 CyTi QYHKIUI, SIKy CyId TMOKJIMKaHI
31MCHIOBATH.

3M1MCHEHO CTAaTUCTUYHY TIEPEBIPKY TIMOTE3W MPO KOPETSAIIHY 3a1eKHICTh
M1 3aCTOCYBAaHHSIM y CyJIOBHUX PIIICHHSIX MIPUHIIUITY BEPXOBEHCTBA MpaBa (30KpemMa
SK BEPXOBEHCTBA JIIOJWHU, JIOJAWHOIICHTPU3MY) Ta TOKa3HUKAMU pe3yJIbTaTiB
OCKapXXeHb CYyAOBUX pimieHb. [IpofeMOHCTpPOBAaHO CTaTHCTUYHO 3HAUYIILY
JOCTOBIPHICTh MPUIYIIEHHS MPO TE, 10 y CYAJIB, Kl YacTillleé BUKOPUCTOBYIOTh
NOCUJICHHSI CYJOBOi apryMeHTalli 3 TMO3MUI[ii BEpPXOBEHCTBA IIpaBa, 4YacTKa
CKacoBaHMX a00 YacTKOBO 3MIHEHHUX pIIIEHb € 3HAYHO MEHIIOK. JloBeneHo
CTaTUCTUYHO 3HAYYIIUA B3a€MO3B’SI30K BHUOKPEMJICHUX ITOKa3HUKIB (BIJICOTOK
CKAaCOBaHMX ab0 YACTKOBO 3MIHEHHUX pIIIEHb OKPEMHUX CYHJIB) 3a pe3yjbTaTaMu
ONpAaLIOBaHHS NPAKTUKH BIHHUIIBKOTO OKpPYXHOTO aJMIHICTPAaTUBHOIO CYIy 3
01.01.2019 mo 31.12.2019 pp.

Po3pobsieHo anropuT™M NEpeBIPKM CYAOBHX PIllIEHb Ha BiAMNOBIIHICTb
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(IoTpuMaHHSI) TPHUHIIMIY BEPXOBEHCTBA TMpaBa, SAKUH y  TEPCHEKTUBI
3aMpOBaKEHHS €KCIIEPTHUX CUCTEM Y FOPHUCIIPYJICHIIT MOKe OyTH BUKOPUCTAHUMN
JUIsL po3pOOJIEHHST CHUCTEM aHayli3y a00 MPOTHO3YBAaHHS CYJOBHX pIIICHb 3a
JI0TIOMOTOI0 HITYYHOT'O 1HTEJIEKTY, a Ha Cy4aCHOMY €Tarll CIyryBaTUMe J101aTKOBUM
IHCTPYMEHTOM OIEPAaTUBHOTO TECTYBAHHS pIIIEHHS Yy CIpaBl CyIJACI0 3aiis
YIEBHEHOCTI B WMOT0 crpaBeIMBOCTI. JlaHWH alroOpuT™M € YITKO BHU3HAYCHOIO
IIOCJIIJIOBHICTIO KPOKIB 13 BapiaOeNbHICTIO BIANOBIIEH HA KJIOYOBI 3aMUTAHHS, 110
Il KPOKH MICTSTh, MOYMHAIOYM 3 MEPEBIPKU SIKOCTI 3aKOHY 3T1JHO 13 MEBHUMHU
CYBOPHMH 3arajbHOIPABOBHMH BHMOTaMH JO HOpPM, SKi Cyld 30HpaeThecs
peanizyBaTy B JaHI{ crpasi, JO 3BaXKyBaHHSI MOXJIMBOCTI [Ii Cy0’€KTY BIIaJHUX
NOBHOBa)XE€Hb B IHILUMU CMOCIO SIK y MeXaX 3aKOHY, TaK 1 IUIIXOM HEBUKOPUCTAHHS
3aKOHHOI MOYKJIMBOCT1 3aCTOCYBaHHS MIPUMYCY, 100 3aBJaTU MEHIIOI MIKOAU abo
YHUKHYTH HeOa)KaHUX HACJIIIKIB JJIsI HIIIOT CTOPOHH, SIKIIO 1€ HE TOPYIITye OanaHCy
1HTEpEeCIB Ta HE 3BOJAMTH HaHIBEIb (DYHKIIT FOPUINYHOI BIJMIOBIIAIbHOCTI.

3M1CHEHO OILIIHKY TEPCIEeKTUB 3alpOBAKCHHS KIOEPIOCTHUINT W PUBHUKIB
«MPOTHO30BAHOIO MPABOCY/Is» CaMe€ 3 TOYKH 30py HEMOXJIMBOCTI BPaxOBYBaTH
HalBaXXJIMBIII (YHKI[IOHATbHI €JIEMEHTH BEPXOBEHCTBA IpaBa, OCKILJIbKH JIaHi
IHCTPYMEHTH, CTBOPIOIOYM HOBY (OpMY HOPMATHBHOCTI, MOTEHIIMHO MOXYTb
MIPU3BECTH B JOBTOCTPOKOBIH MEPCIEKTUBI 10 CTaHIapTU3Allli CyI0BHUX PIllI€Hb, 110
0a3yloTbCs BXKE€ HE Ha OOIPYHTYBaHHI CyJlaMd KOHKPETHHUX CIIpaB, a Ha YHUCTO
CTATUCTUYHUX PO3paxyHKaxX. 3 OMISAIY Ha 1€ MPUIYIICHO, 10 Tpeda CTBOPUTH
B32EMOTII0 MIXK JIIOJIMHOO 1 MAIIMHOKO, 11100 BOHU MOTJIM KOMIICHCYBAaTH HEIOJIKH
OJIUH OJTHOTO.

YI0CKOHAJIEHO TIOJNIOKEHHSI MO0 MPOBITHOT pOJIi B YTBEPIHKCHHI
BEPXOBEHCTBA TMpaBa caMe aJIMiHICTPATUBHOI FOCTHUII (30KpemMa y KOHTEKCTi
3akpiieHoro KAC VYkpaiHu 1npaBOTBOPYOro MOTEHLIANy NPEICTaBHHUKIB
CYITIBCLKOTO KOPITYCY) 3 OTJISAY Ha Te, 10 (YHKIISA Cyay 3 IMEepPEeBipKU IpaBa Ha
BIJIMOBIAHICTh 3arajibHONPABOBUM TMPUHIIMIIAM, CTaja MPOKJIagaTh coli JOpory 3
TUX Mip, K Oyia BBeJEHA i7esl CYyJ0BOr0 KOHTPOJIIO, 110 mependadae HaAlIeHHS

Cy/liB IEBHOK KOMIIETEHIIIEI0 IO HOPMOKOHTPOJIIO B OKPEMHX MpoLEnypax, KOIH
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OCKap)KyIOThCS HOPMATHUBHI aKTHU OyJb-IKHUX OpPraHiB, SKI MalmTh MPaBO Ha ix
BUJIQHHS.

Busineni 3aranbpHi TEHIEHIIIT 3aCTOCYBaHHS IPUHIIUITY BEPXOBEHCTBA MpaBa
Ta MOTro CKJIaJI0BUX y CYJOBUX pIIICHHSIX B YKpaiHi, 3alPONOHOBaHI KPOKH II0J0
HOJIMIICHHS CYy4acHOI CUTYaIlil.

YI0CKOHAJIEHO JOKTpPUHAJIBbHE TIyMauye€HHS BEPXOBEHCTBA IIpaBa SK
IPaBOBIIAJISA, 32 SIKOTO JepKaBHA BIIaJa 3/IIMCHIOETHCS B MEXaX 3aKOHY, a CyJ, 1110
€ HE3aJeKHUM BIJI IHIIMX OpraHiB JEp>KaBHOI BIAJH, MPUHAMAE CIpaBEJIMBI
pimieHHsl. 3po0JeHO BUCHOBOK, IO 3B’S3aHICTh J€PKABHUX OPraHIB 3aKOHOM €
3alOpPYKOK0  TOMEPEAKEHHS]  CBaBOJIl, MPOTE, BPaxOBYIOUM  OCOOJMBOCTI
MEePEBAKAIOYOTO ChOTOHI TUITY TPAaBOPO3YyMIHHS, a CaMe€ BU3HAHHS HETOTOXKHOCTI
npaBa 1 3aKOHYy, ICHye MOTpe0a B ICHYBAaHHI HE3aJIEKHOI TIJIKMA BIAJIU, SKa
rapaHTyBaTHUME CIIPaBEUIMBICTh 1 TOM1, KOJM 3aKOH Ha 1€ He3naTHuil (Oyayuu
HENpPaBOBUM), 110 1 € OCHOBHUM JO0Ka3oM IPaBOTBOPYOi 3AATHOCTI CYJOBHX
oprasiB, 0e3 sIKoi BTUIEHHS [IOCTYJIAaTIB BEPXOBEHCTBA MPaBa Ik OCHOBOIIOJIOKHOTO
INPUHLMITY 3aXUCTY MPaB JIIOJAUHA OYEBUIHO HEMOKIIUBUH.

Knwouoei cnoea: mpaBoTBOPUICTh, CyJOBa IPABOTBOPYICTb, MPABOCYIIS,
BEPXOBEHCTBO TMpaBa, JOBipa 10 Cydy, CyAoBa ImpakTtuka, ratio decidendi,

jurisprudence constante, eaHICTh Cy10BOI TPAKTUKH.
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This thesis is devoted to a comprehensive study of judicial lawmaking and its
role in establishing the principle of the rule of law. This paper argues that judicial
lawmaking is an important component in establishing rule of law principle as a
guarantee for the majority of sub-components comprising it based on the
presumption of the inalienable importance of justice in the final establishment and
strengthening of law primacy. To prove that, this paper applies the basic forms and
techniques of reasoning based on understanding of several logical categories, laws
of critical thinking and on the basis of etymological analysis of the meaning of the
word "assertion" and the meaning of construct "assertion of the rule of law”, taking
into account the work of international institutions, in particular on the formulation
of a checklist for assessing the rule of law in a particular state, and the legal positions
of the ECHR.

In Chapter 1 "Theoretical and Methodological Fundamentals of Judicial
Lawmaking Research" it is shown that the vast majority of existing formulations of
the concept of judicial lawmaking in the scientific domain use the method of
determining the very term "law-making." The paper suggests to abandon such
approach and provides several reasons in support of such approach. Firstly, the term
"lawmaking" is not completely unambiguous and generally accepted, and secondly,
the definition of judicial lawmaking is not an integrative term that is fully covered
by the two words that make it up, but may go beyond their traditional perception
(judicial lawmaking). not absorbed as a kind of concept by the generic concept of
"lawmaking"). Taking into account the above remarks, the definition of the concept

of judicial lawmaking with the rules of formal logic is formulated.



9
The paper argues for the inexpediency of the understanding of "judicial

practice"” concept as a set of only certain "legal provisions" specifying the legislation,
which unjustifiably narrows its scope, given the possibility of contradictory or
ambiguous judicial practice. Therefore, judicial practice is not always a reproduction
of legal provisions, but it is a certain experience of law enforcement, which may
become an established case law or simply remain an ambiguous result of the
consideration of a certain category of cases by the courts.

It is concluded that the manifestations of case law are gradually reproduced in
legal matter, weakening of the positions of legal dogmatism, changing approaches
and transforming the perception of the functions of legal phenomena, legal means
and fragments of legal reality, in particular the recognition of precedent of
interpretation of law phenomena, established case law, doctrine of the rule of law.
The law-making potential of the judiciary authorities is attributed to the invisible
components that ensure the logical integrity of the legal matter.

The paper determines the correlation of the terms "judicial practice", "judicial
lawmaking (rulemaking)", "judicial precedent™. The provision that the source of law
can act as a purely judicial precedent was clarified (which in its "pure"” form is absent
in the legal system of Ukraine, however Ukrainian legal reality has already accepted
the existence of a precedent for the interpretation of law) and established case law
(jurisprudence constante). The author substantiates dissimilarity of judicial practice
and judicial lawmaking and based on that proposes to recognize the ‘source’ nature
of the judicial lawmaking as a possibility and at the same time the obligation of the
courts to create the right in certain cases given the direct effect of the Constitution
of Ukraine, as well as the need to overcome legal gaps, etc.

The paper attempted to analyze the admissibility of judicial lawmaking in the
context of separation of powers, using the rules of Hegel's dialectical triad, on the
basis of the thesis ("Judiciary should not fully consume the law-making function)
and the antithesis ("The judiciary, as the only branch of state power staffed by
professional lawyers, should perform a law-making function™). Thus, the research

made an attempt to achieve a synthesis and formulate the statement suggesting that
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the judiciary should competently apply the tools of effective overcoming of gaps and

conflicts of laws where the legislator has not performed its purpose.

The absence of contradiction between the principle of separation of powers
and the lawmaking capacity of the judiciary is justified given that, firstly, of all the
branches of government, only the judiciary differs in subject matter exclusively
comprised of professional lawyers; secondly, lawmaking (apart from the lawmaking
In the narrow sense) is not the exclusive prerogative of the parliament, but is also
inherent within executive bodies; and thirdly, judges seem to be the least politicized
compared to legislators and government officials, not least because of measures to
ensure the independence of the judiciary.

Based on the analysis of scientific approaches to the separation of features of
judicial lawmaking, the author concluded that most of them differ little from the
features of lawmaking in general (such as the indication of a specific subject of
judicial lawmaking — a judge or a court — is nothing more than a partial example of
organizational orientation of lawmaking). As such, the list of features of judicial
lawmaking is clarified by highlighting more specific and concrete features that
reveal its essence, and thus contribute to the establishment of public "correct”
understanding of this phenomenon and its legal consequences (secondary nature,
special purpose, psychogram of the judge as proof of admissibility of the ratio
decidendi).

This paper attempts to interpret the secondary nature of judicial lawmaking as
an integral part of lawmaking, which is explained by the hierarchy of functions of
the judiciary. Such functions include primarily law enforcement, restoration of
violated rights, ensuring justice. However, when this proves to be impossible due to
imperfections in legal regulation, the judges and courts "activate" the function of so-
called "lawmaker" within stipulated limits.

The research justified the inadmissibility of the perception which implies that
instance and the possibility of appealing a court decision interpreted as a desire to
narrow the judicial discretion in law enforcement practice, which is dictated in the

usual paradigm of positivism. The clarification of the need to transform the public
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perception of any correction of a lower court's judicial act by a higher court as an

evidence of the poor quality of this judicial act, and the fact that a judge may be
reprimanded for incorrect decision of the case, was made. The author has shown that
the constant focus of the court on the higher courts reaction to its decisions destroys
the essence of justice. Accepting such an approach ‘as is’ will lead to a conclusion
that the judicial power belongs only to the higher courts.

The paper substantiated the expediency of recognizing the authority regarding
the official normative interpretation of the laws of Ukraine directly by the
legislator — the Verkhovna Rada of Ukraine, and for the casual interpretation — by
the Supreme Court. It also provides arguments proving that at the current stage of
development of the rule of law and development of civil society in Ukraine,
authentic interpretation as a dialogue between the legislature and the "consumer" of
the lawmaking will facilitate citizens' perception not only of the implied meaning of
the laws but also their hidden intentions. As a consequence of increasing level of
trust in the court the predictability of court decisions and level of trust to courts will
increase.

This research paper expands the argumentation of the inadmissibility of the
goal pursuing the uniformity of judicial practice of the system of judicial instances,
rather than the rule of law (without denying the importance of the unity of judicial
practice in a broad sense, and not as an unalterable basis for reviewing court
decisions). In view of this, it is proved that the uniformity of judicial practice as a
basis for revocation and correction of judicial acts does not always correspond to the
essence of the court that has made the decision, as well as the essence of the courts
that have corrected these court decisions. The author justified that when judicial
practice is uniform, but not "qualitative”, and there is a decision that, in deviation
from "non-legal” judicial practice, chooses the legal solution of the issue, there is no
practical need to adjust judicial acts to uniformly.

Chapter Il "Rule of Law and Judicial Lawmaking: from Implementation to
Establishing™ further develops the provision that strict adherence to the rule of law

will strengthen the authority of the judiciary and reinstatement of trust in it, which
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as a consequence will contribute to law supremacy, provide opportunities for a fair

trial, and will raise the legal awareness in society. It has been shown that such vicious
circle statement like "the rule of law principle must serve to uphold the rule of law
concept" is not a logical error, because realizing this, it seems realistic to ‘break’ this
circle and turn it into an algorithm, a sequence of steps and reforms, most of which
should be aimed at reforming the judiciary.

The author tried to prove that the constitutional reform of justice in 2016, in
addition to numerous novelties that provide specific steps towards the
transformation of the judiciary, had one of the most important achievements such as
the renewal of the theoretical foundations, the general principles of justice. The
author's interpretation of the idea that the replacement of the constitutional norm
which says "judges in the administration of justice are guided only by law" by a
legislative structure that calls on judges to be guided by the rule of law, at a
fundamental, basic level society should lead to a redirection of all state activities to
maintain human rights and interests of civil society as a whole.

The expediency of combining the categories "judicial lawmaking"” and "rule
of law" in one phrase is substantiated and it is proved that the enumeration of these
two categories through the conjunction "and" is not only a formal attempt to
syntactically combine diverse or even incompatible things, but rather a stress on
importance of the two phenomena and their interdependence.

Generalized modern approaches to understanding the rule of law are revealed.
According to them it is a complex multifaceted category, the doctrine of "open type",
which has no clear comprehensive definition, and is expressed through institutional
principles, the number and understanding of which are constantly updated,
especially by the ECHR. The paper proved the absolute difference between the rule
of law and the legitimacy (the rule of law as a "dictatorship of the law"), which
prompts one to refer to the letter of the law, not to its spirit. This is the main link
between the ideas of the rule of law and quality of justice, based on the essence of

the function that courts are called to perform.
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The paper performed a statistical test of the hypothesis about the correlation

between the predominant reproduction in court decisions of the postulates of the rule
of law (in particular the rule of man, anthropocentrism) and the indicators of the
results of appeals against court decisions. The conclusions show that the judges, who
more often use the rule of law for the strengthening of their judicial reasoning,
statistically have a significantly lower share of revoked or partially changed
decisions. There is a proof of statistically significant relationship between the
selected indicators (the percentage of revoked or partially changed decisions of
individual judges) based on the results of the study of the practice of the Vinnytsia
District Administrative Court from 01.01.2019 to 31.12.2019.

The author developed an algorithm for checking court decisions for
compliance with the principle of the rule of law, which with the future introduction
of expert systems in jurisprudence can be used to develop systems for analyzing or
predicting court decisions using artificial intelligence, and at the present stage will
serve as an additional tool for operational testing a judge to ensure his fairness. This
algorithm is a clearly defined sequence of steps with variability of answers to key
questions that these steps contain, starting from checking the quality of the law in
accordance with certain strict general legal requirements to the rules to be
implemented in this case, to weigh the possibility of the subject of power, otherwise,
both within the law and by not using the lawful possibility of coercion to cause less
harm or to avoid undesirable consequences for the other party, provided that this
does not disturb the balance of interests and nullify the function of legal liability.

In the paper, author analyzed the prospects of the introduction of cyberjustice
and the risks of "predicted justice" in terms of the inability to take into account the
most important functional elements of the rule of law, as these tools, when creating
a new form of regulation, could potentially lead to long-term standardization of
cases, that will be based not on justification of particular cases, but rather on purely
statistical calculations. In view of this, the researcher assumed that it is necessary to
create an interaction between man and machine so that they can compensate for each

other's shortcomings.
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The position on the leading role in establishing the rule of law of

administrative justice has been improved (in particular in the context of the law-
making capacity of the judiciary enshrined in the Code of Administrative
Proceedings of Ukraine), given that the court's function of verifying the law’s
conformity with the overall legal principles was introduced. It provides for the
granting to courts a certain competence in regulatory control in certain procedures,
when challenging the regulations of any official bodies that have the right to issue
them.

The general tendencies of application of the principle of rule of law and its
components in court decisions in Ukraine were revealed, as well as the steps for
improvement of a modern situation were offered.

The paper improved the doctrinal interpretation of the rule of law as a
supremacy of law, in which state power is exercised within the law, and the court,
which is independent of other state authorities, makes fair decisions. It is concluded
that the coherence of state bodies by law is a guarantee of prevention of arbitrariness,
however, given the prevailing type of legal understanding, namely the recognition
of the dissimilarity of law and law, there is a need for an independent branch of
government that will guarantee justice. And when the law is incapable of it (being
illegal), which is the main proof of the law-making capacity of the judiciary, the
implementation of the postulates of the rule of law as a fundamental principle of
protection of human rights is obviously impossible.

Keywords: lawmaking, judicial lawmaking, justice, rule of law, principle of

legal certainty, legal technique, res judicata, unity of judicial practice.
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