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Cywrko O.O. THCTUTYT KOHTpACWTHAIlli: TUTAaHHA KOHCTHUTYIIMHO-TIPABOBOI
Teopii Ta mpakTuku. — KBasmidikariiiiHa HaykoBa mparis Ha IpaBax PyKOIHCY.

Jucepraniss Ha 3100yTTS HAyKOBOrO CTYMHEHs JO0KTOopa (imocodii y ramysi
3Hanb 08 «lIpaBo» 3a cnemianbHicTiO 081 «IIpaBo». — JloHelbKUI HalllOHATILHUN
yHiBepcuteT iMeHi Bacuns Ctyca MinicrepcTBa OCBITH 1 Hayku YKpainu, BiHHUI,
2021.

Jlucepraliito TPHUCBSYCHO KOMIUIEKCHOMY JIOCII/DKEHHIO KOHCTHTYIIIHHO-
MIPABOBOT0 1HCTUTYTY KOHTpACHUTHAIlI aKTIB TJIaBU JCPXKABU Ta OPraHiB ITyOJIIYHOI
Bilagu. Ha ocHOBI aHamizy 3apyODKHOrO 1 HaIllOHAJILHOTO KOHCTUTYIIIHHOTO
3aKOHOJIaBCTBA Ta MPAKTUKKU HOTO 3aCTOCYBAaHHS PO3pPOOJIEHO HAYKOBO OOIPYHTOBAHI
TIPOTO3MIIIT 111010 BIOCKOHAJICHHS 1HCTUTYTY KOHTpacUTrHarlii B YkpaiHi.

VY po3aim 1 «TeopeTuko-TpaBoBi OCHOBH KOHTPACHUTHAIND» MIATBEPIKEHO, 1110
KOHTpacWrHailisi € 1HCTPYMEHTOM CHCTEMH CTPUMyBaHb 1 TIpOTHBar, IIoO
YHEMOKJIMBITIOE 37I0BKMBAHHS TIOBHOBKEHHSIMH 3 OOKY MPEJACTaBHUKIB PI3HUX TLJIOK
BIIAJTH.

VY3araabHEHO TEOPETUYHI MAXOMU 0 PO3YMIHHS IHCTUTYTY KOHTpACUTHAIIIT Ta
BCTAHOBJICHO, IO JAHWW IHCTHTYT MOXHA PpO3IJISAATH SK: 3aci0 MiICHICHHS
BIAMOBIAATFHOCTI ypsAAy Ta 3a0€3MEeUeHHs HEBIIMOBIATLHOCTI TJIaBU JEp)KaBU;
mificTaBy HaOyTTS aKTOM IOPUAMYHOI CHIIM; CHOCIO pO3MeXyBaHHS (QYHKIIN 1
NIOBHOBAKE€Hb OPIaHiB JIEPKABHOI BJIa/IM; 3aCBIIUYEHHS (DAKTy O3HAHOMJICHHS 3 aKTOM
Ta 3000B’S3aHHSI BUKOHATH MHOro; (opMy ypsSIOBOIO KOHTPOJIIO;, CKJIAJIOBY
NapIaMEeHTCHKOTO KOHTPOJIIO.

Ha ocHOBI 3icTaBi€HHS 3 CYMDKHUMM TOHSATTSIMH, TAKUMHU SIK «CKPIIJICHHS
MIAMHCOMY, «BI3yBaHHS, «CAHKIIIOHYBAHHSD, «IIPOMYJIbIaIlish, «KOHTPACUTHIISLILS,
«KOHTpPACUTHATYpa», «KOHTPACUTHYBAHHS», 3aIPOITIOHOBAHO aBTOPCHKE BU3HAUCHHS
TIOHSATTSI «KOHTPACUTHAIlS», 3TIAHO 3 SKAM IIe IMIMUCAHHSA aKTy TJIaBU JCPKaBH,
napjaaMeHTy, Ypsjay, OpraHy MICHIEBOIO CaMOBDSIyBaHHS  YIOBHOBAaKEHUM
Cy0’€KTOM, 10 TTOKJIAJIa€ Ha HHOTO IOPUANYHY Ta/a00 MONITUYHY BiIOBIIAIBHICTD 32

BUKOHAHHA KTy Tad HaI[iJ'I}I€ TaKuM aKT HOPUINIHOKO CUJIOKO.



3po0iieH0 BHCHOBOK TIPO ICHYBaHHS PI3HUX MOJeNiell KOHTpacurHamii 3
nojauUIoM Ha il Buau, GOPMU 1 TUIH, IS BUIUICHHS SKHUX 3alpPOIIOHOBAHO TIE€BHI
kputepii. Kputepisimu uis momily KOHTpacWrHaIlii Ha BHAM BHU3HAHO ii 00 €KT
(KOHTpacuTHAIlil aKTy TJIaBU JAEp)KaBH, YpsAdy, MapilaMeHTy, OpraHy MiCLIEBOrO
CaMOBPSITyBaHHS) Ta Cy0’€KT (KOHTpAaCUTHAIlS TMPEACTAaBHUKAMHA BUKOHABUOI TLIKA
By, NapiamMeHToM); Ha ¢opmu — cdepy 1 3acTtocyBaHHs (OOMExeHa Ta
HeoOMexkeHa (opMa KOHTpAcHWTHAIll), Ha THUNM — XapakTep BIAMOBITAIBHOCTI
KOHTPACUTHYIOYOTO CyO’e€kTa (aJAMIHICTPAaTUBHUM, TONITUYHUN, 3MIIIAHUN THII
KOHTpacurHaiiii). Ha OCHOBI 1bOro MOAUTY YKpaiHCBKY MOJIENb KOHTpPAaCHTHAITl
OXapaKTEepPU30BaHO SIK KOHTPACHTHAINIO AaKTIB TJIABU JIEP)KaBU MPEICTaBHUKAMU
BUKOHABYOI T1JIKU BJIIU, OOMEXEHO1 ()OPMH, 3MIIIIAHOTO THITY .

JlocmikeHHsT 1CTOPii CTAHOBJICHHS Ta PO3BUTKY IHCTHTYTY KOHTpacHTrHAIlii
4epe3 CBOJIIOIII0 3MICTy KOHCTHUTYIMIN (TEPIOAN «CTapux», «HOBUX» 1 «HOBITHIX»
KOHCTHUTYIIN a00 TpU «XBWII KOHCTHUTYLIH») T03BOIUIO BU3HAYHUTH, 10 MPUIUHOIO
HOro mOsIBM CTal0 MPOTHCTOSHHS MPHHIMUIIB CyBEPEHHOCTI 1 0€3BiANOBIAILHOCTI
MOHapxa Ta BEpPXOBEHCTBA MMAPJIAMEHTY 1 NapJaMEHTChKOI BIANOBIIAIBHOCTI YPSILy, a
CyJacHHI HOTO PpO3BHTOK XapakKTePHU3YEThCS yaldi3MOM BHKOHABYOI BIaad Ta
3HAYHUM PO3IIUPEHHIM Y 3MICTOBOMY Ta reorpadpiquHoMy CEHCI.

3anpornoHOBaHO MEPIOAN3AIIII0 HOPMATUBHOTO 3aKPITUICHHSI KOHTpAacUrHaIlli Ha
YKpaiHCBKMX 3€MJISIX Ha OCHOBI BHUJUICHHS €TaliB CTAHOBJIEHHS Ta PO3BUTKY
YKpaiHCBKOTO KOHCTUTYLIOHAMI3MY, M Yac SIKUX KOHTpAaCUTHALlS Iependayanach
PI3HUMH  KOHCTUTYLIHHO-TIPABOBUMHU  JIOKyMEHTaMH: Y TEpioA  3apOKEHHS
yKpaiHChbKOro KoHcTuTymioHanizMy (moyarok XVIll-cepeguna XIX cr.cr.) B
«Koncrutymii I1. Opnukay» 1710 p., y mepio HaIlloHaJIBHOTO BiAPOMKEHHS (Ipyra
nojioBrHA XIX-mmovyarok XX CT.CT.) B KOHCTUTYIIHMHKUX npoekTax Jlparomanosa M. I1.
1884 p. Ta Mixnoscbkoro M. 1. 1905 p., OcnoBaux 3akoHax Pociiickkoi immiepii 1906
p., KpaitoBomy craryti ['ammuunu 1861 p., y nepion nep;kaBHoro Biapompkenns (1917-
1991 pp.) B «3akoHax Mpo TUMYACOBHM JepikaBHUU ycTpid Ykpainu» 1918 p.,
Koncturymii 3YHP 1920 p. Ta y mepion BiIHOBJIECHHS HAI[lOHAJIBHOI JEP>KaBHOCTI

(1991 p. o croroani) B unHHIN KoHCcTUTYIIIT YKpaiHw.



BceranoBneHo, 1m0 KOHCTUTYIIWHO-TIPABOBE 3aKPITUICHHS KOHTPACHUTHALIT
3aJICKUTh Bl (OPMHU JIEP)KABHOTO TIPABIIHHS — HOPMH MPO KOHTPACHUTHAIIIO
XapakTepHl s OUIBIIOCTI YMHHUX KOHCTUTYLIM NapjaMEHTapHUX MOHAapXIiH,
NapJIaMEeHTChbKUX 1 3MimaHux pecryOmiik. CreniaabHi HOPMAaTUBHO-TIPABOBl AKTH
I0JI0 KOHTpAaCUTHAIlll ICHYIOTh JIMIIE B OKPEMHX Jep:kaBaX. 3 SICOBAHO, IIIO
KOHTpacWIrHallll aKTIB TJlaBM JepKaBU B  YKpaiHI  perjlaMeHTOBaHAa Ha
KOHCTUTYLIHHOMY, 3aKOHOJIABYOMY 1 Mi/I3aKOHHOMY PIBHI, OJIHAK 1CHY€ HEOOXI1IHICTh
3aKOHOJIaBUOr0 BPETYJIFOBAHHS ii MPOLIETyPHHUX ACIIEKTIB.

Y posmimi 2 «KOHCTUTYIIHO-TIpaBOBa XapaKTEPUCTHUKA 3aCTOCYBaHHS
KOHTpacWrHailii» BU3HAUYEHO MIJCTaBM, NPUHIMIIA Ta YMOBU 3aCTOCYBaHHSA

3anpornoHOBaHO MOALT MJICTaB 3aCTOCYBAHHS KOHTPAaCUTHallll Ha FOPUIUYHI Ta
¢paxrryni. FOpuanyHuMHu mifcTaBaMyd BU3HAHO MOJOKEHHS YMHHUX HOPMATHBHO-
NPaBOBUX AaKTIB, M0 PErVIAMEHTYIOTh KOHTpPACUTHAIlI0; (DaKTHUYHI TIJICTaBU
nependavaroTh peasizamiro i MeTH (3a0e3rmeueHHs peastizallil CHCTEMH CTPUMYBAHb i
NPOTHBAT; CIPUSHHS JOCATHEHHIO KOMIIPOMICY MK OpraHamu IyOiYHOI BIaJu Ta
YHEMOXJIUBIICHHS 3JIOBKMBAHHS HUMM TIOBHOBAKCHHSMH; TOJIIMIIEHHS SKOCTI
NPABO3aXHUCTy TPOMAJSIH), 3aBlaHb (BU3HAYMTH KOJIO OCIO, sIKi BiIIOBIaJdbHI 3a
BUKOHAHHS aKTy; 3aCBIAUUTH Y3TOJDKEHICTh MO3MIINA YCIX BiIMOBLAAIBHUX OCIO;
BKa3aTH HAa BHU3HAHHSA 3aKOHHOCTI 1 JOIUIBHOCTI BUIAHHA akTy 3 OOKY
KOHTPACUTHYIOUOTO CyO’€KTa; NEepeKIacTd BIANOBLAAIBHICTE (TIOMITUYHY Ta/abo
IOPUJIMYHY) 32 BAKOHAHHS aKTy 3 Cy0’€KTa, sIKMil 10ro BUAaB, HA KOHTPACUTHYIOUOTO
Cy0’€KTa; MATBEPIUTH KOJETIAbHICT MPUIHATTS PILIEHHS; 3a0€3MEUNTH IOPUINYHY
CWiIy  aKry), (QyHKOid  (KOHTpOJIbHA,  PErYJSITHBHA,  3a0e3leuyBalibHa,
aJIMIHICTpPaTHBHA, CEPBICHA, TIOr0XKYBaJIbHA), MOTUBIB (CTpaTeriuHi, GyHKI[IOHAIHLHO-
TICUXOJIOT14YH1, IHHOBAIIi¥Hi, (JiHAHCOBI, crieM(iyuH1).

CucreMaTH30BaHO MPUHIUIN 3aCTOCYBAHHS KOHTPACHUTHALIT 3 BHOKPEMIICHHAM
3arajibHO-TIPAaBOBUX TMPUHIIMIIB (BEPXOBEHCTBO IIpaBa, 3aKOHHICTh, TIJIACHICTb,
JIEMOKPATHU3M, TPIOPUTETHICTh 3aXUCTY MpaB 1 CBOOOJ JIFOJUHU Ta TPOMAJISTHUHA),

3araJIbHUX TPUHIUIIB JSUIBHOCTI  OpraHiB  MyOJIYHOI Biagu  (HE3aJS)KHICTD,



HEJIOTOPKAHHICTh, HACTYIHICTh, OE€3MEPEePBHICTh, HAYKOBICTh, MpodecioHami3m,
OMEpPaTUBHICTh, KOJICTIANBbHICTh, BIANOBINAIBHICTE); CHCHIATBHUX  IPUHIIMITIB
(0OTpyHTOBAHICTh, BMOTHBOBAHICTb, JIOIUIBHICTh, CBO€YACHICTh, IIOJITHYHA Ta
ocoOucTa HEYMepeIKEeHICTh, e()EKTUBHICTh MPABOTBOPUOTO MPOIIECY, Y3TOIKEHICTD
1HTEpECIB y TPABOTBOPUIH MTiSITBHOCT1).

3’sicoBaHO  0COOJMBOCTI YMOB 3aCTOCYBaHHS KOHTPACHTHAIl —IUIIXOM
BU3HAYCHHSI KOJIA TPABOBUX AakKTiB, IO MIAJSATAIOTh KOHTpAaCUTHAIlli (aKTU TJIaBU
JepXKaBH; ypsAdy, MaplIaMeHTy, OpraHiB MICLUEBOIO CaMOBpslyBaHHs), chepu
3aCTOCYBaHHS KOHTpAacWUrHauli (pO3IIMPEHUH YU 3BYKEHHH MEPETiK MOBHOBAXEHb
IJIaBU JepKaBU Ta/ad0 OpraHiB IMyOJiuHOi BIAAM, peai3alis SKUX MOoTpedye
KOHTpAacHUrHallli), KOJla KOHTPAaCUTHYIOUMX CyO’€KTIB (MpPEACTaBHUKK BHUKOHABYOI
T'UIKY BIIAJM OJHOOCIOHO UM KOJIET1aIbHO, MApIaMEHT) Ta AITOPUTMY MTPOLETYPH.

3alponoHOBAHO ~ ANTOPUTM  MPOLEAYpPU  KOHTPACUTHALIl  MPEICTaBUTU
HACTYIMHUMH CTajisMH: 1) MPHUHAHSATTSA BIAMOBIZHOIO aKTy YIIOBHOBaXKCH(OH)UM
0CO00I0 YM OpPraHOM 3 MPOCTABJICHHSM IINKCY; 2) HANpaBiICHHS ILOTO aKTy JIO
KOHTPACUTHYI0U(01)UX 0COOM/OCIO /IJIsi O3HAMOMIICHHS Ta PO3IIISAY; 3) CKPIILICHHS
aKTy IIMUCOM KOHTPacUTrHyr0u(ol)ux 0codn/oci0; 4) HaOyTTs YMHHOCTI BiAIOBIIHUM
aKTOM.

BceranoBneno, 1o KiHIEBI pe3ysibTaTd 3aCTOCYBaHHS KOHTpACHUTHALIT
BU3HAYAIOTHCS ii MPABOBUMH HACTIIKAMU Y BUTJISAI HAOYTTS YUHHOCTI aKTOM; Ta/abo
OOMEXEHHSI TIOBHOB)KEHb TJIaBM JIEP)KaBU YW OpraHy myOJIiyHOI Biaau; Ta/abo
NIePEKIIAJICHHS FOPHINIHOI Ta/91 TOJITUIHOT BIATIOBITAIIBHOCTI 32 BAKOHAHHS aKTy Ha
KOHTPACUTHYIOYOTO Cy0 €KTA.

["apanTii 37ifiCHEHHSI KOHTpacUrHaIli BU3HAYCHO SK CYKYINHICTh MONITHYHHX,
€KOHOMIYHMX, COLIaJbHUX, 1J€0JIONYHUX, MPaBOBUX 3aco0iB Ta CHocodiB, 3a
JIOTIOMOT'OK0 SIKMX 3H1MCHIOETBCA 11 (paKTHYHA peani3allis, a TaKoX 3a0e3MeuyroThCs
IHTEepECH ii yYaCHHKIB Ta JAEp)KaBU B IUIOMY. [[0epKyHOUUCh CUCTEMHOIO MiXOY,
BUOKPEMJICHO J[BI TPYNH rapaHTiil 31MCHEHHS KOHTpACUTHAIlll: 3arajibHi (MOJITHUYHI,
€KOHOMIYHI, COLIaJIbHI, 1I€0JIOT1YH1) Ta CHeliaibHi (HOPMaTUBHI, OpraHi3aliiiiti).

Ha ocHoBiI aHamizy HOpM 3apyObXKHOrO 1 BITYM3HSHOTO KOHCTUTYLIITHOTO



3aKOHOJIABCTBA, CY/IOBOi MPAaKTHKH, a caMe aJMIHICTpaTUBHUX CYdIB Ta
Koncrurynitinoro Cymy Ykpaidu, po3poOJeHO IPOIO3UINi IOJ0 BIOCKOHAJICHHS
THCTUTYTY KOHTpacHUrHarlii B YKpaiHi, 30KpemMa, 3aliporOHOBAHO:

— 3aKpIIUTU TEPMIH «KOHTPACHUTHALS» 3aMICTh  BXXMBAHOTO  IMOHSTTSA
«CKpiuleHHs mianucom» akTiB IlpesuaeHta VYkpaiHM 3 YITKUM BH3HAYEHHSM
HACTYIHUX MPOLETYPHUX ACIEKTIB: Yacy, (POpMH, CTPOKIB Ta AJITOPUTMY 3A1MCHEHHS
KOHTpPACHUTHAIIl; MOJIMBOCTI 1 MPaBOBUX HACIIJKIB BIJIMOBH BIJMOBIAHUX OCIO
KOHTPAaCUrHyBaTH aKT Ta ICHyBaHHS pO30DKHOCTEH Yy IX TNONIAAAX MO0
KOHTpacurHaiuii; BianoBigaidbHocTi [IpeM’ep-miHicTpa VYKpaiHu; HEOOX1AHOCTI
MOBTOPHOI MPOIEAYPH KOHTpPACUTHAI] Y pa3l BHECEHHS 3MiH JI0 KOHTPACUTHOBAHMX
paHilie axTiB; MOMEHTY O(IIIIfHOrO OMNPWIIOJAHCHHS KOHTPACUTHOBAHUX aKTiB,
MOMEHTY HaOyTTsl HUMH YHHHOCTI;

— 3aKpIMUTH MOTHBU 3aCTOCYBAHHS/HE3aCTOCYBAHHS KOHTPACHTHAINT 3a/ist
HEJIOMYIIEHHS  HEeoOIpyHTOBaHOTO  (O€3MiJICTaBHOr0)  3MIMCHEHHS/HE3IIHCHEHHS
KOHTpACcWUTHAIlli, 10 MOXE MPHU3BECTH 0 3JIOBKHUBAHHS TPABOM, TaIbMyBaHHS
MPaBOTBOPYOTO MPOIIECY Ta IHITUX HETAaTUBHUX HACTIJIKIB,

— mepeadaunTH CUCTEMy Ta MEXaHI3M peasi3amii OCHOBHHX NPHHLUIIIB
3aCTOCYBaHHSI KOHTpaCHUrHaIlll 3 METOI 3a0€3MEeUYeHHSI BIJIOBITHOCTI KOHTpaCUTHAIIT
JEMOKpAaTHYHUM Ta MPABOBUM 3acajiaM JACP:KaBHOTO Ta CYCIILHOTO PO3BUTKY;

— BBECTH KOHTPACHTHAINIO aKTiB ypsAy TJIABOKO JCP)KaBH Ta MapIaMEHTOM Y
[IEBHUX BUIIAJKAX 3aUI1 MIABUINIECHHS MIA3BITHOCTI BHMKOHABYOI BIaAd Ta
KOHTPACUrHAIIII0O  aKTIB  TapJaMeHTy ypsaoM sK (opMy MPEBEHTUBHOIO
(3am001KHOT0) KOHTPOJIO y cdepl 3aKOHOJABYOI JISUTBHOCTI 3a/JIs1 3aXHUCTy TIpaB
JIFO/IMHY B1Jl TOTEHIIMHO CBaBUIbHUX PILLIEHb MApIaMEHTY.

Peanizamiiss mponosuiiii  mependavae  BHECEHHS BUIMOBIAHMX 3MIH 10
Koncturymii Ykpainu 3 moJanbior0 KOHKPETU3aIEr MpOoLeAypH KOHTpaCUTHAIlll B
YMHHOMY TIOTOYHOMY 3aKOHOJABCTBI, 30KpeMa, B 3akoHax Ykpainu «lIpo KaGiner
MinictpiB Ykpaiam» (po3ain VI) ta «Ilpo Permament BepxoBhoi Pagu Ykpainm», B
[Tocranosi Kabinery MinictpiB Ykpainu «IIpo 3atBepmxenns Pernamenty Kabinery

MinictpiB Ykpainn» (mmaBa 3 posairy 10 Permamenty), a Takox y 3akoHax «lIpo



[Tpesunenta Ykpainm» Ta «[Ipo HOpMAaTUBHO-TIPABOBI aKTW», SIKI 3alPOMOHOBAHO
NpUAHATH 3 OOOB’S3KOBMM  BpaxyBaHHSM  BIJIMOBITHUX  TOJOXKEHb  TIPO
KOHTPaCHUTHAIIIIO.

KirouoBi cjoBa: KOHCTUTYLIHHO-TIDABOBHI 1HCTUTYT, KOHTpPAcCHTHALIis,
KOHTPAaCUTHYBaHHsI, KOHTPACUTHATYypa, CKPIIUICHHS MiJIUCOM, TIPABOBUM akKT,
BIAMOBIAAIGHICTS, PO3MOMALT BIaaW, CHUCTEMa CTPUMYyBaHb 1 MpOTUBAr, Qopma

NpaBJIiHHSA, [J1aBa AeP>KaBH, ypsl, NapiIaMeHT, OpraH MICUEBOIO CAMOBPSITyBaHHS.

ABSTRACT

Sushko O. O. Institute of Countersigning: Constitutional and Legal Theory and
Practice Issues. — Qualification Scientific Thesis Copyright.

Thesis is submitted for the PhD degree in the field of 08 «Law», speciality 081
«Law». — Vasyl’ Stus Donetsk National University, Ministry of Education and Science
of Ukraine, Vinnytsia, 2021.

The paper is related to the complex research of the constitutional and legal
institute of countersignature of the head of state and public authorities acts. Based on
the analysis of foreign and national constitutional legislation and the practice of its
application, scientifically sound proposals for improving the institution of
countersignature in Ukraine have been developed.

Section 1 «Theoretical and Legal Bases of Countersignature» confirms that
countersignature is a tool of the system of checks and balances, which prevents abuse
of power by representatives of various government branches.

Theoretical approaches to understanding the institution of countersignature are
generalized and it is established that this institution can be considered as: a means of
strengthening the responsibility of the government and ensuring the irresponsibility of
the head of state; the basis for the entry into force of the act; the delimitation method of
public authorities functions and powers; certification of the fact of acquaintance with
the act and the obligation to execute it; form of government control; component of
parliamentary control.

Based on the comparison with related concepts, such as «signature»,



«endorsement», «authorization», «promulgation, «countersigilation,
«countersignature», «countersignature», the author's definition of the term
«countersignature» is proposed, according to which it is viewed as signing of an act of
the head of state, parliament, government, local self-government body by an
authorized entity, which imposes on them legal and / or political responsibility for the
implementation of the act and gives such an act legal force.

It is concluded that there are different models of countersignature with a
division into its kinds, forms and types, for the selection of which certain criteria are
proposed. The criteria for dividing the countersignature into kinds are its object
(countersignature of the act of the head of state, government, parliament, local
government) and the subject (countersignature by representatives of the executive
branch, parliament); on forms — scope of its application (limited and unlimited
countersignature); on types — the nature of the responsibility of the countersignature
subject (administrative, political, mixed countersignature). Based on this division, the
Ukrainian model of countersignature is characterized as countersignature of the head’s
of state acts by representatives of the executive branch, limited form, mixed type.

A study of the history of the formation and the countersignature institution
development through the evolution of the content of constitutions (periods of «old»,
«new» and «newest» constitutions or three «waves of constitutions») revealed that the
reason for its emergence was the opposition of sovereignty and irresponsibility of the
monarch and parliament, parliamentary responsibility of the government, and its
current development is characterized by dualism of executive power and significant
expansion in semantic and geographical sense.

It is proposed to periodize the normative consolidation of countersignature on
Ukrainian lands on the basis of the stages of Ukrainian constitutionalism formation and
development during which countersignature was provided by various legal documents:
during the emergence of Ukrainian constitutionalism (early XVIII-mid XIX centuries)
in Orlik's constitution in 1710, during the national revival (second half of the XIX-
beginning of the XX century) in the constitutional projects of M. Drahomanov in 1884
and M. Mikhnovsky in 1905, the Basic Laws of the Russian Empire in 1906, The



Regional Statute of Galicia in 1861, during the period of state revival (1917-1991) in
the «Laws on the Provisional State System of Ukraine» in 1918, the Constitution of the
Western Ukrainian People's Republic in 1920 and during the restoration of national
statehood (1991 to present) in current Constitution of Ukraine.

It is established that the constitutional and legal consolidation of
countersignature depends on the form of government — norms on countersignature are
characteristic of most current constitutions of parliamentary monarchies, parliamentary
and mixed republics. Special regulations on countersignature exist only in some states.
It is found that in Ukraine the countersignature of acts of the head of state is regulated
at the constitutional, legislative and by-law levels, but there is a need for legislative
regulation of its procedural aspects.

Section 2 «Constitutional and Legal Characteristics of the Use of
Countersignature» defines the grounds, principles and conditions for the use of
countersignature, as well as the legal consequences and guarantees of its
implementation.

The division of the grounds for the application of countersignature into legal and
factual is proposed. The provisions of the current normative legal acts regulating
countersignature are recognized as legal grounds; factual grounds include the purpose
(ensuring the implementation of a system of checks and balances; promoting
compromise between public authorities and preventing their abuse of power;
improving the quality of human rights), tasks (determine the range of persons
responsible for implementing the act; certify the positions of all responsible persons;
indicate the recognition of the legality and expediency of issuing an act by the
countersigning entity, transfer responsibility (political and / or legal) for the
implementation of the act from the entity that issued it to the countersigning entity,
confirm the collegiality of the decision, ensure legal force act), functions (control,
regulatory, support, administrative, service, conciliation), motives (strategic,
functional-psychological, innovative, financial, specific).

The principles of application of countersignature with systematization of general

legal principles (rule of law, legality, publicity, democracy, priority of protection of



human and civil rights and freedoms) are systematized; general principles of public
authorities activity (independence, inviolability, continuity, continuity, scientificity,
professionalism, efficiency, collegiality, responsibility); special principles (validity,
motivation, expediency, timeliness, political and personal impartiality, efficiency of
the law-making process, coordination of interests in law-making activity).

The conditions for the use of countersignature by determining the range of legal
acts to be countersigned (a classic example is the countersignature of acts of the head
of state; less actively used countersignature of government and parliament;
countersignature of local government is available in some countries with continental
and mixed models of local government, the list of powers of the head of state and / or
public authorities, the implementation of which requires countersignature (limited and
unlimited scope of countersignature), the range of entities that countersignature acts
(representatives of the executive branch individually or collectively, parliament) and
the algorithm procedure.

It is proposed to present the algorithm of the countersignature procedure in the
following stages: 1) adoption of the relevant act by the authorized person or body with
affixing of the signature; 2) sending this act to the countersigning person (s) for review
and consideration; 3) affixing the signature of the countersigning person / persons; 4)
entry into force of the relevant act.

It is found that the final results of the countersignature application are
determined by the legal consequences and guarantees of its implementation. It is
proposed to consider the entry into force of the act as legal consequences of the
countersignature; and / or limitation of the powers of the head of state or public
authority; and / or transfer of legal and / or political responsibility for the execution of
the act to the countersigning entity.

The guarantees of countersignature are viewed as a set of political, economic,
social, ideological, legal means and methods by which its actual implementation is
carried out, as well as the interests of its participants and the state as a whole.
Following the system approach, two groups of countersignature guarantees are

distinguished: general (political, economic, social, ideological) and special (normative,



organizational).

Based on the analysis of the norms of foreign and domestic constitutional
legislation, judicial practice, namely administrative courts and the Constitutional Court
of Ukraine, proposals have been developed to improve the institution of
countersignature in Ukraine, in particular, it is proposed:

— to consolidate the term «countersignature» instead of the used «signature»
concept in terms of the acts of the President of Ukraine with a clear definition of the
following procedural aspects: time and form of countersignature; the possibility and
legal consequences of the refusal of the persons concerned to countersign the act and
the existence of differences in their views on countersignature; responsibilities of the
Prime Minister of Ukraine; the need to repeat the countersignature procedure in case of
amendments to previously countersigned acts; the moment of official promulgation of
counter-signed acts, the moment of their entry into force;

— to establish the motives for the use / non-application of countersignature in
order to prevent unreasonable (unjustified) implementation / non-implementation of
countersignature, which may lead to abuse of rights, inhibition of the law-making
process and other negative consequences;

— to provide a system and mechanism for implementing the basic principles of
counter-signature in order to ensure compliance of the institution of counter-signature
with the democratic and legal principles of state and social development;

— to introduce countersignature of government acts to increase the
accountability of the executive branch and countersignature of parliamentary acts as a
form of preventive control in the field of legislative activity, which aims to protect
human rights from potentially arbitrary decisions of parliament.

Implementation of the proposals provides for amendments to the Constitution of
Ukraine with further specification of the countersignature procedure in the current
legislation, in particular, in the Laws of Ukraine «On the Cabinet of Ministers of
Ukraine» (Chapter VI) and «On the Procedure Rules of the Verkhovna Rada of
Ukraine», in the Resolution of the Cabinet of Ministers of Ukraine «On Approval of

the Regulations of the Cabinet of Ministers of Ukraine» (Chapter 3, Section 10), as



well as in the laws «On the President of Ukraine» and «On Normative Legal Acts»
which are proposed to be adopted with due regard to the relevant provisions on
countersignature.

Key words: constitutional and legal institute, countersign, countersignature (1),
countersignature (2), countersignature (3), signature, legal act, responsibility,
distribution of power, system of checks and balances, form of government, head of

state, government, parliament, local government.
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